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Tne Srare or Frorma, Responvent, vs. Cuas. H. Pearce, 


APPELLANT. 


1. It is not essential that an indictment should commence with the words, 


“The Grand Jurors of the State of Florida.” It is sufficient if it com- 
mences with the words the “jurors” of the State of Florida, where 
the other entries in the record show that it was found by a grand jury.. 


2. The record of a judgment in a criminal case contains this entry,. 


showing the swearing of the petit jury: ‘“ Thereupon came a jury, 
to-wit, (naming twelve persons) who being elected, tried, and sworn 
the truth to speak upon the issue joined.” Following the indictment 
and plea is alsc this entry: “The jury was duly impanneled and 
sworn to try the issue.” Held: That this is sufficient to show that 
the jury were properly sworn in accordance with the statute, to “ wel} 
and truly try the issue between the State of Florida and the. de- 
fendant, according to the evidence.” 


3. Section 7 of chapter 6 of “An Act to Provide for the Punishment oi 


Crime and Proceedings in Criminal Cases,” provides that whoever 
corruptly gives, offers, or promises to any exccutive, legislative, or ju- 
dicial officer, after his election or appointment, either before or atter 
he is qualified or has taken his seat, any gift or gratuity whatever, 
with intent to influence his act, vote, opinion, decision or judgment 
in any matter, question, cause, or proceeding which may be then pend- 
ing, or may by law come or be brought before him in his official ca- 
pacity, shall be punished, &c. An indictment charging a corrupt offer- 
to H., a member of the House of Assembly of the State of Florida, and 
representing the county of Gadsden as one of the representatives there- 
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of, need not in addition contain the words, “the said Hill then and 
there being a legislative officer of the State of Florida,” or other words 
to that effect. That the party is a legislative officer is a necessary le- 
gal conclusion from the facts set up. Thespecial matter of this whole 
fact (that he is a legislative officer) is set forth in the indictment with 
such certainty that the offence judicially appears to the court. This 
is sufficient. 


Appeal from the Circuit Court for Leon county, Second 
Judicial Circuit. | 

A statement of the case is contained in the opinion of 
the court. 


Bolling Baker and J. B. C. Drew tor Appellant. 
A. L. Woodward, Sr., for Respondent. 
WESTCOTT, J., delivered the opinion of the court. 


This is an indictment for corruptly offering a sum of money 
to a legislative officer of the State of Florida, with intent to 
influence his act and vote upon a matter then pending be- 
fore him. Upon the rendition of a verdict of guilty, the 
defendant moved an arrest of judgment upon the following 
grounds : 

First—That there was no indictment or presentment by 
the grand jury as required by the constitution and laws of 
this State. 

Second—That the indictment charges no crime or offence 
uader the laws of this State. 

This motion was overruled, the defendant excepted and 
entered an appeal to this court. 

The errors assigned here are, that the court erred in over- 
ruling the motion to arrest the judgment and that the record 
of the conviction “ discloses the fact that the jurors who tried 
the case in the court below were not sworn as jurors in this 


case.” 


We will examine the questions thus presented in the fol- 
Jowing order: Does this record disclose an indictment by 
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the grand jury? Does it show that the jurors were not 
sworn as jurors in the case? Does the indictment charge a 
crime or offence under the laws of this State ? 

The record of the conviction, so far as it is necessary to be 
considered in connection with the first question, is as follows : 

After stating the name, style and term of the court, we 
have the following entries : 

“ The following persons were sworn according to law as 
a grand jury for the body of the county of Leon.” Here 
follow the names of the jurors. “ Ordered that Joseph John 
Williams be and he is hereby appointed foreman of the grand 
jury.” “ The grand jury came into court and made 'the fol- 
lowing presentment : 

“The State of Florida, Indictment for bribery found at 
je Fall Term, 1870. 
A true bill. 
Jos. J. Wittiams, Foreman.” 

Following this entry in the record is found an indictment 
against the defendant endorsed “a true bill,” by the'foreman 
of the grand jury. 

The precise objection urged is that the word “ jurors,” in 
the commencement of the indictment, is insufficient, and that 
it is a fatal defect if the indictment does not commence 
with the words “ grand jurors.” This record contains, as we 
have seen, the name and style of the court where the indict- 
ment was found; the names of the persons composing the 
grand jury for the term of the court at which it was found ; 
the making of a presentment against the defendant through 
this particular indictment by the grand jury, and the indict- 
ment itself endorsed “ atrue bill” by the person who is shown 
by the record to have been appointed foreman of the grand 
jury. This record, therefore, shows that this particular in- 
dictment was found by the grand jury. Independent of this, 
however, the commencement of the indictment in this case 
is similar to that used in England for years at a time when 
the practice of the courts was much more technical and strict 


Vs. 
Charles H. Pearce. 
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than it is now. This form is the one now in use in courts 
of criminal jurisdiction in that country. The old practice 
for centuries was to bring the indictment, drawn up at large 
in Latin and engrossed, to the grand jury to find, and it a)- 
ways commenced with the words, “juratores pro domina 
regina presentant quod,” ete. This form for the commence- 
ment of an indictment has obtained, too, for years in most 
of the States of the Union. Mr. Bishop, in his work on 
Criminal Procedure, says the whole question as to what a 
caption should contain “ appears, when approached through 
the American books, draped in mist and girded about with 
darkness.” 

It may also be said that there is great variety and differ- 
ence in the views of the courts of the several States as to 
what entries or statements in a record are sufficient to show 
the judicial history of a conviction. From these two causes 
arise the great variety of opinion which is found in the books 
upon questions of like character to the one now under con- 
sideration. The safe rule is to follow the English precedents, 
modified to conform to differences in the judicial structure 
of the twocountries. The case of the People vs. Bennett, 37 
N. Y., 13, presents an adjudication upon this question. 

The part of the indictment which was there complained 
of as defective was as follows : 


“Court of Sessions 
“ Courtland County. Courtland Co., 8. 8. 


“ The jurors of the people of the State of New York, in 
and for the body of the county of Courtland, upon their oaths 
present.” 

The objection was that it did not appear on the face of 
the indictment that it was found by a grand jury. The 
court say that “observing the proper distinction between 
the caption and the commencement of an indictment, no 
valid objection can be found to the one in this case. The 
eaption is no part of the indictment. It consists wholly of 
the history of the proceedings when an indictment is re- 
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moved from an inferior to a superior court. The form of an 
indictment in most of our States, which form is derived from . 
England, is thus: ‘The jurors of the people of the State 
of , in and for the body of the county of ————., 
upon their oaths present,’ &c. This is the commencement 
of ‘the indictment and all that it need contain.’ The com- 
mencement of the indictment in this case is correct, andthe 
record entries contain all the facts which a caption should 
state. Ifthere is an indictment good upon its face on the 
files of the court, and the party is about to be arraigned upon 
it, and desires to object that it is found in an improper man- 
ner or by an insufficient number of grand jurors, the way is 
open for redress by motion.” 9 Cox C. C., 433, 436; 10 Ju- 
rist, N. S., 724; 32 Black., 238; Bish. C. P., 448. 

When an indictment properly endorsed a true bill is thus 
found upon the files, we think the legal presumption is that 
it is there properly, and that the defendant should be re- 
quired to take affirmative action setting up the contrary to 
be the truth. The legal presumption must be that an in- 
dictment properly endorsed a true bill by the person whom 
the records of the term at which it was found show was the 
foreman of the grand jury, was so found by the grand jury, 
as the law makes it the duty of the foreman to make snch 
an endorsement only in that event. 13 Fla., 669. 

The next question arising upon this record and the assign- 
ment of errors is, does the record disclose “ that the jurors 
were not sworn as jurors in this case?” This*question was 
not raised in the Circuit Court, and it is insisted that there 
is no action to be reviewed here. As we think there is no 
error, there can be no impropriety in deciding the point. 
The oath prescribed for the jury by the statute, in all cases 
not capital, is, ‘‘ you shall well and truly try the issue be- 
tween the State of Florida and the defendant according to 
the evidence, so help you God.” The first entry in this rec- 
record concerning the swearing of the jury is as follows: 
“ Thereupon came a jury, to-wit : (naming 12 persons,) who 
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being elected, tried and sworn the truth to speak upon the 
issue joined,” &c. Another entry in reference to the same 
matter is as follows: ‘“ And afterwards, to-wit: on the 18th 
day of December, A. D. 1870, a jury was duly impannelled 
and sworn to try the issue between the State of Florida upon 
the one part and the prisoner at the bar on the other part.” 
We have sought diligently to find some American cases 
covering the point. As is usual in questions of this charac- 
ter, they are conflicting. In 10 Ohio State, 578, we find this 
decision: ‘The record of a judgment in a criminal case 
which shows that the jury upon being impannelled and sworn 
the truth to speak upon the issue joined between the par- 
ties, and after having heard the evidence and charge of the 
court, upon their oaths did say that the defendant is guilty 
as charged, is sufficient without the addition of the words 
‘according to the law and the evidence,’ in connection with 
the oath to ‘ render a verdict on the issue joined.’ ” 

In2 Eng.,(Ark.) the defendant was convicted of murder. 
The record of the conviction stated that the jury “ were se- 
lected, chosen and sworn to say the truth in the premises,” 
and the cause submitted to them, &c. The court say, “ In 
all criminal prosecutions under our constitution and laws, 
the jury are the judges both of the law and the evidence, 
and as a necessary consequence should be sworn to decide 
according to both. It is perfectly manifest that the swear- 
ing in this case is wholly insufficient.” 

In 5 Eng. (Ark.) a later case in the same State, the en- 
try of record was, “and thereupon to try the issue joined in 
this case comes a jury, to-wit: A., B., &€., &., twelve good 
and lawful men of the county, who were elected, tried and 
sworn to try the issue joined in this case.” The court say 
the record shows that the jury were sworn only “ to try the 
issue joined. This was irregular. They should also have 
been sworn to give a true verdict according to the law and 
the evidence. Had it been stated on the record that the 
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jury were duly or regularly sworn, we would have presumed 
that the oath had been properly administered.” 

The record now before this court is sufficient if we follow 
the case in Ohio, and it is likewise within the rule of the 
last decision in Arkansas. The entry which follows the m- 
dictment in this case is that “‘ the jury was duly impannellek 
and sworn to try the issue,” &c. We cannot, however, thus 
leave this point, as in our opinion these cases announce the 
rule too strictly. The record of an indictment and convic- 
tion need not set forth the oath to the jury in the precise 
words in which it is administered ; nor is it absolutely es- 
sential that such words as that the jury were “ duly or le- 
gally sworn,” should be in the record. It is no more neces- 
sary to set forth the oath of the jury which determines the 
issues raised by the pleadings, than it is to set forth the oath 
administered to the grand jury which finds the indictment. 
It is necessary that each should act under oath. The entry 
which, according to the accepted English forms, is sufficient 
to show that the proper oaths were administered, is this as 
to the grand jury: ‘“ Be it remembered that by the oaths 
of A., B., C., D., (and so. on naming the grand jurors,) good 
and lawful men of the county aforesaid, then and there im- 
pannelled, sworn and charged to inquire for the said lord 
the King, and for the body of said county,” &c. As to the 
petit jury, and the jurors for this purpose impannelled and 
returned, to-wit: (naming them,) being called, came, who 
being elected, tried and sworn to speak the truth of and con- 
cerning the premises, upon their oath say, &c. Thus we 
see that the simple statement by way of narrating the histo- 
ry of the conviction that “the jury were elected, tried and 
sworn to speak the truth of and concerning the premises,” 
is sufficient. With such an entry, the legal presumption is 
that the proper oath was administered. Appendix to 4 
Black. Com. ; 3 Lord Raymond, 36, 51. We think that either 
of the statements in this record made by way of narrating 
the history of the trial and conviction is sufficient. 
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The last question raised inthis caseis: Does theindictment 
charge an offence known to the laws of the State of Florida ? 
The section of thestatute under which it is framed is as follows: 
“Whoever corruptly gives, offers or promises to any execu- 
tive, legislative or judicial officer, after his election or ap- 
ointment, either before or after he has qualified and taken 
his seat, any gift or gratuity whatever, with intent to infin- 
ence his act, vote, opinion, decision or judgment, on any 
matter, question, cause or proceeding which may be then 
pending or may by law come or be brought before him in his 
official capacity, shall be punished,” &c. 

The language of the indictment is as follows: ‘ The 
jurors of the State of Florida, in and for the body of the 
county of Leon, upon their oaths present: That Charles H. 
Pearce, colored, a minister of the gospel, and a Senator rep- 
resenting the Eighth District in the Senate of the State of 
Florida, and late of the county of Leon aforesaid, in the Cir- 
cuit and State aforesaid, on the fourth day of February, in 
the year of our Lord one thousand eight hundred and seventy, 
with force and arms at and in the county of Leon aforesaid, 
in the Cireuit and State aforesaid, during the pendency before 
the house of Assembly of the State of Florida, at its regular 
session of 1870, of a certain resolution to impeach one Har- 
rison Reed, Governor of the State of Florida, of high crimes 
and misdemeanors, with the purpose and intent of fraudu- 
lently and feloniously influencing the act and vote of Fred- 
erick Hill, a member of said house of Assembly and repre- 
senting the county of Gadsden as one of the representatives 
thereof, and to fraudulently induce the said Frederick Hill, 
in his official capacity as a member of said house of Assem- 
bly, to vote against said resolution of impeachment, did 
then and there corruptly offer and promise to the said Fred- 
erick Hill, member as aforesaid, the sum of five hundred 
dollars, against the form,” &c. The objection urged to the 
indictment is that it does not set forth all the material facts 
and circumstances which the prosecution is bound to prove 
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in order to procure a conviction; that the most material 
fact to be proven under the statute in this case is that the 
offer was made to an executive, legislative or judicial officer, 
and it is not alleged in the indictment that the person to 
whom the offer was made was either. The rule stated is no 
doubt correct, but we think there is in this case an erroneous 
application of it. Applying this rule to the indictment 
under consideration, we have no doubt of its efficiency. A 
critical and careful examination will show that all and every 
fact or act necessary to make out the crime which the stat- 
ute creates is set forth in the indictment. The fact charged 
is that a corrupt offer of a sum of money was made to Fred- 
erick Hill, 4 member of the house of Assembly of the State 
of Florida, representing the county of Gadsden as one of 
the representatives thereof. Now if a member of the house 
of Assembly of the State of Florida is a legislative officer 
within the meaning of the act, and of this we have no doubt, 
the fact constituting the crime in this respect is sufficiently 
stated, and what is omitted to be stated is only a necessary 
legal conclusion from the special facts stated. The statute 
in general terms provides a punishment for a corrupt offer, 
&e., to a legislative, executive or judicial officer, with intent, 
&e. This is the whole fact, and the general and safe rule 
is that “the special matter of this whole fact should be set 
Forth in the indictment with such certainty that the offense 
may judicially appear to the court.” 

Here the acts and facts are set forth in the precise lan- 
guage of the statute, except where that language involves a 
legal conclusion following from particular facts. In that 
case, the particular facts from which that conclusion follows 
are stated. It would not be necessary under this statute, in 
charging an offer to a judicial officer, after setting forth that 
he was the judge of a judicial district of the State of Florida, 
(naming such district,) to allege as matter ‘of fact that he was 
a judicial officer. Now the term House, with reference to the 
legislative department of the government, is used in the Con- 
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stitution repeatedly as signifying the Senate and Assembly, 
respectively. The allegation that the party was a member 
of the house of Assembly of the State of Florida is a de- 
scription of the particular house of the Legislature to which 
he belonged. Not only is this true, but the indictment 
alleges further that he was a representative of the county 
of Gadsden. 

We think it “ clearly appears from the facts patent on the 
record that a specific, legally defined crime is charged with 
requisite certainty.” As a general rule, it is both insufficient 
and unnecessary to charge a legal conclusion. 

The judgment and sentence are affirmed. 











O. B. Hart, er at., AprpELLants, vs. W. M. Bostwick anp 
WIFE, RESPONDENTS. 


1. In an action to recover the possession of real estate, the defendants an- 
swered that the action was not instituted within seven years next 
after the cause of action accrued, excluding the period of time between 
the 10th day of January, 1861, and the 25th day of October, 1865. The 
third section of an act providing for the stay of executions, approved - 
December 13, 1861, enacted that “ the statutes of limitation now in 
force in this State in relation to civil actions of every description, be 
and the same are hereby suspended, and shall have no operation or 
effect so long as this act may continue in force and unrepealed:” 
Held, That the plea was bad for the reason that this law suspending 
the statutes of limitation was in force and unrepealed, and that there 
has not been any law in operation limiting the time for commepcing 
civil actions since the date of its passage. 

2. Prior to January 8, 1848, the statute limited the time for commencing 
an action for the recovery of the possession of lands to twenty years 
from the accruing of the cause of action. At that date, the time for 
commencing the action was changed by law to seven years; Provi- 
ded, The act should not operate retrospectively, but from its approval ; 
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that the former statute should control until the expiration of seven 
years from such approval, and not afterwards. The plaintiffs re- 
quested the judge to charge the jury that if they should find “ that 
the deed under which defendant claims color of title bears date prior 
to the 8th day of January, 1848, the defendants must prove an adverse 
possession of twenty years in order to constitute a bar under the 
statute.” The court refused the instruction and charged that the stat- 
utory period was seven years: Held, That the judge ruled correctly in 
refusing the instruction. If the period of twenty years of adverse pos- 
session elapsed before the expiration of seven years from the 8th of 
January, 1848, the action was barred under the former statute; other- 
wise, it was barred upon the expiration of seven years after that date. 
That inchoate rights, depending for their existence upon the statute 
itself, are subject to be abridged or modified by law, and a statute of 
limitation may be changed with reference to existing rights, provided 
a reasonable time is given, after the change and before it would ope- 
rate as a bar, to exercise the right or tocommence suit. 


3. A paper purporting to convey a title of real estate, dated July 24, 1823, 
acknowledging payment of purchase money and signed, but not sealed, 
did not convey an estate of inheritance. An act regulating convey- 
ances, approved August 31, 1822, declared that no estate of inheritance 
or freehold for more'than two years should be conveyed except by 
writing, sealed and delivered. 

4. If, on an agreement to sell lands, the consideration is paid, and the owner 
consents that the buyer may enter and hold the land as his own, such 
entry and possession cannot be deemed subordinate to the title of the 
seller, but is adverse, and a disseisin. 


5. Where one agrees to buy and another to sell land, and the considera- 
tion is not paid, and the party contracting to buy enters into posses- 
sion, inasmuch as the fair inference is that the entry and possession 
are in subordination to the title of the seller until the stipulated pay- 
ment is made, such entry and possession are not adverse; and until 
payment, or until the party in possession repudiates the seller's title 
and asserts his own, with knowledge of such assertion brought home 
to the seller, the statute of limitations does not begin to run. 


6. An order of the Judge of the County Court, dated March 12th, 1828, re- 
voking letters and removing one from the office of administrator 
“for maladministration practiced by the administrator,” was offered 
in evidence and objected to on the ground that the revocation was 
made for causes other than those provided by statute: Held, That 
as the order was duly entered of record and not reversed or set aside, 
it was operative, although granted irregularly or upon insufficient 
grounds, aud was properly received in evidence for the purpose of 
showing such revocation and removal. 
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7. A “difficult and extraordinary case,’ within the meaning of Section 
254 of the Code, to authorize a further allowance of costs, must be a 
case beset by more than the ordinary difficulties of litigation and nec- 
essarily justifying or requiring more than ordinary expenditures of 
money and labor. Before making an order for a further allowance, 
the court should determine judicially upon éacts presented that the 
case is “ difficult and extraordinary,” and this being determined, 
it is within the discretion of the court to make the further allow- 
ance or not. The amount allowed should not exceed a sum, to be as- 
certained upon facts appearing on the application, to be necessary to 
indemnify the prevailing party for his expenses in the action, and can- 
not exceed five per cent. upon the nmount of the recovery or claim or 
subject matter involved. 

s. An order making a further allowance in the nature of costs to the pre- 
vailing party may be reviewed upon appeal from the judgment en- 
tered therefor, for the purpose of ascertaining whether the case is one 
in which such allowance may lawfully be made, and whether the sum 
allowed is within that authorized by law ; but the Supreme Court will 
not interfere with the exercise of discretion in making the order for 
such allowance, or as to the amount allowed, unless it exceeds the 
umount authorized by law. 


This is an appeal from the Fourth Judicial Cireuit—Duval 
County. 

The complaint alleges that plaintiffs are the owners of 
640 acres of land near Jacksonville ; that detendants are in 
possession and withhold the possession ; demand judgment 
tor the possession, $10,000 damages and costs. 

1. The answer denies that plaintiffs are the owners or en- — 
titled to the possession. 

2. Defendants allege that the action was not instituted 
within seven years next after the cause of action accrued, ex- 
cluding in the computation of said seven years the period 
of time between the 10th of January, 1861, and the 25th of 
October, 1865. 

The plaintiffs demurred to the second defence set up iu 
the answer for insufficiency, in not stating facts sufficient to 
constitute a defence, which demurrer was overruled by the 
court. 

The plaintiffs then replied to the answer as follows : 
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1. That the said pretended adverse possession of the de- 
fendants commenced, if at all, prior to the 8th day of Janu- 
ary, 1848, and did not continue twenty years, exclusive of 
the period from the 10th day of January, 1861, to the 25th 
day of October, 1865, as required by the act of November 
10th, 1828. 

2. That Thomas G. Saunders, under whom defendants 
claim color of title to said lands, entered upon the same un- 
der a contract of sale with plaintiff’s ancestor, Isaiah D. 
Hart, now deceased, which was never executed, and the de- 
tendants claiming under said Saunders are thereby estopped 
trom setting up a possession adverse to that of the plaintiffs. 

The defendants then moved the court to strike out the 
reply of the plaintiffs, on the ground that the matters therein 
are improperly pleaded. 

This motion was granted and the cause was tried before 
a jury. 

Plaintiffs offered in evidence the following deeds: Isaiah 
D. Hart, Administrator ex officio of William G. Dawson, 
deceased, to John Warren, his heirs and assigns, dated Feb- 
ruary 3, 1829, recorded on the same day; John Warren to 
Isaiah D. Hart, his heirs and assigns, dated 25th October, 
1829, recorded on the same day. These deeds were receive‘! 
and given in evidence to the jury. 

Plaintiffs also offered a deed from Francis Richard, Ad- 
ministrator of John R. Hogans, deceased, to Isaiah D. Hart, 
dated October 13, 1831, and recorded the same day, which 
was objected to by the defendgnts and the objection sustain- 
ed; but was again offered by plaintiffs, after the closing of 
defendants’ testimony, and read without objection. This is 
a deed of “ bargain, sale and quit-claim” to I. D. Hart, 
without naming his heirs or assigns, and has this memoran- 
dum at the bottom, after the names of the witnesses: “ N. 
B.—The above tract of land was conveyed by John R. Ho- 
gans, deceased, by a deed bearing date the 24th July, 1823, 
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to William G. Dawson, from whom I. D. Hart claims title. 
(Signed) F. Ricnarp. [1. s.]” 

The plaintiffs also offered in evidence, for the purpose of 
showing title in William G. Dawson, a paper purporting to 
be a conveyance of the property in question, signed by Jno. 
R. Hogans, whereby, in consideration of twenty-five dollars 
paid, he did “ bargain, sell and quit claim unto William G. 
Dawson, and to his heirs and assigns forever, all my right, 
title, interest, estate, claim and demand, both at law and in 
equity, and as well in possession as in expectancy, of, in and 
to” the lands described, and concludes thus: ‘“ In witness 
whereof, I have set my hand and seal this 24th day of July, 
1823 ;” signed by John R. Hogans, but without seal, and at- 
tested by one witness. It was not proved or acknowledged, 
but was recorded February 3, 1829. Objection being made 
by the defendants’ counsel, the paper was rejected by the 
court, and the ruling of the court excepted to by plaintiffs. 
(After the defendants had introduced their testimony and 
rested, this paper was again offered by plaintiffs as a con- 
tract of sale, which was executed by F. Richard, Adminis- 
trator of John R. Hogans, by a deed executed by him to 
Isaiah D. Hart. Under objection by defendants, the court 
refused to receive the paper in evidence, which ruling was 
excepted to by plaintiffs.) 

It was agreed and admitted by the parties that the plain- 
tiffs were the devisees under the will of I. D. Hart, deceased. 
and that the defendants were in possession of the lands in 
controversy. 

George Wingate testified in behalf of the plaintiffs that 
he rented the premises from I. D. Hart early in 1846, and 
Hart put him in possession, and about three months after- 
wards, Hart told him that he had sold the land and wanted 
to give possession ; that he did not give the name of the 
purchaser, but a man by the name of Saunders went into 
possession shortly after and lived there. 

This is the substance of the case made by the plaintiffs. 














APRIL TERM, 1872. 167 








OB. Hart-v. W. ME Bostwickand Wife. _ 


The defendants introduced a certified copy of a deed exe- 
cuted by Thomas G. Saunders and wife to Adeline Jones, 
dated Septemher 9, 1847, describing the land in question. 
Also, a deed of Thomas W. Jones and Adeline, his wife, 
to E. A. DeCottes, dated August 4th, 1849, covering fifty 
acres, together with a map of the whole tract. Also, testi- 
mony to show that Eliza Bostwick, one of the defendants, 
was the daughter and heir-at-law of Thomas W. Jones and 
Adeline Jones. Also, a certified copy of letters granted by 
the Court of Probate of Duval county to Washington N. 
Dawson, as Administrator of the estate of William G. Daw- 
son, deceased, dated November 30, 1826. This was objected 
to on the ground that the defendants’ testimony shows that 
they claim to derive title under Isaiah D. Hart, and there- 
fore they cannot introduce testimony the object of which is 
to attack the title of said Hart. Defendants deny that they 
claim to derive their title under Hart. The court admitted 
the evidence and plaintiffs excepted. 

Defendants also introduced Volume 3, United States Stat- 
utes at large, containing the act of Oongress authorizing the 
appointment of three commissioners to examine and decide 
upon claims to lands, in pursuance of Article IX of the 
Treaty with Spain. Defendants also offered Volume 4, 
American State Papers, (717) to show that the commission- 
ers reported favorably upon the claim of John R. Hogans 
to 640 acres under the Donation Act. This was objected to, 
but received by the court and exception noted. Defendants 
also offered the United States Statutes at large, Volume 4, 
Chapter 9, (202) confirming the report of the commissioners. 
Objected to, but received by the court and excepted to by 
plaintiffs. Further oral testimony was introduced by de- 
fendants, and they rested their case. 

The plaintiffs then resumed, and offered in rebuttal a cer- 
tified copy of an order of the Judge of the County Court of 
Duval county, dated March 12, 1828, revoking the let- 
ters granted to Washington N. Dawson, as Administrator 
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of the estate of William G. Dawson, deceased, “ for malad- 
ministration practiced by the administrator,” &c. The de- 
fendants’ counsel objected to the introduction of the paper, 
and the court overruled the objection and received the evi- 
dence. Excepted to by defendants. Plaintiffs introduced 
an order of the Probate Court directing the clerk to make 
sale of the real estate of William G. Dawson to pay debts, 
&c., dated November 17, 1828. This was objected to, but 
received in evidence by the court, to which ruling defen- 
dants excepted. The plaintiffs then offered the paper before 
mentioned, signed by John R. Hogans, purporting to con- 
vey the premises (but without seal) to William G. Dawson, 
which was rejected by the court, as above stated. Also, 
the deed of F. Richard, Administrator of Hogans, to I. D. 
Hart, before referred to, and the same was read in evidence. 

The cause was then submitted. 

The court charged the jury as follows: This is an action 
brought by Hart to recover a tract of land known as the 
Ifogans’ Tract. To which action an answer has been filed 
and the plea of the statute of limitations. 

To entitle the plaintiff to recover, he must show good ti- 
tle in himself, and cannot rely upon the weakness of his op- 
ponent’s. 

If the defendant was in adverse possession, and controlleé 
the premises, he has constructive possession until evicted by 
law or dispossessed by the parties. 

If the statute of limitations commenced running, you are 
to deduct from 10th January, 1861, to October 25th, 1865, 
then and there add the period it ran before 10th January, 
1861, to it, and if you find seven years peaceable possession, 
undisputed under color of title, you will find for defendant. 
T. T. Long, Judge. 

Plaintiffs excepted to the charge. 

Counsel for the respective parties submitted to the court 
written instructions, to be given to the jury, which are no- 
ticed in the opinion of the court. 
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A verdict was rendered for defendants. The court refused 
a new trial, and plaintiffs appealed. Errors’assigned by the 
appellants : 

1. That the court erred in overruling the demurrer. 

2. In refusing to allow the bill of sale or deed from John 
R. Hogans to William G. Dawson to be read in. evidence. 

3. In allowing the appointment of Washington N. Daw- 
son, as Administrator of the estate of William G. Dawson, 
to be read in evidence. 

4. In other rulings on the testimony against plaintiffs. 

5. In the second and third charges to the jury. 

6. In charging the jury, as requested by defendants” coun- 
sel, in charges numbered 1 to 13 inclusive. 

7. In refusing to give the charges numbered 1, 3, 4, 6, 7, 11, 
13, 14, respectively, as asked for by plaintiffs’ counsel, and in 
viving the said charges as modified by the court. 

8. In refusing to grant the motion for a new trial. 

9. In granting the additional allowance of costs undex 
Section 254 of the Code. 

10. In the amount of the allowance so made. 


Fleming & Daniel, for Appellants. 
E. M. I’ Engle for Respondents. 
RANDALL, C. J., delivered the opinion of the court. 


This was an action commenced by the appellants to recover 
the possession of certain lands. The appellants assign, for 
error, first, that the court overruled their demurrer to the 
second ground of defence set up in the defendants’ answer, 
which alleged that the action “was not instituted within 
seven years next after the said cause of action accrued, ex- 
cluding the period of time between the tenth day of January, 
A. D. 1861, and the 25th day of October, 1865.” The plain- 
tiffs demurred to this portion of the answer for insufficiency, 

12 

















170 SUPREME count. 


O. B. Hart v. W. M. Bostwick and Wite. 














and the court overruled the demurrer. The satan then 
filed a replication to the answer which was struck out by the 
court. The effect of the replication was that the plaintiffs 
abandoned all benefit of exception to the judgment over- 
‘ruling the demurrer, and therefore they cannot assign this 
for error. The Judge, however, im his charge instructed the 
jury in effect that the matter set up in the answer in this 
respect constituted a defence, and the plaintiffs having ex- 
cepted to the charge and assigned it as error, it will be con- 
sidered first. 

According to the form of this answer, the term of seven 
years is comprised of a period of time prior to January 10, 
1861, together with a term subsequent to October 25, 1865, 
and the question is presented .whether there is, or has been 
since October 26, 1865, a statute in force limiting the time 
for the commencing of civil actions. 

It is evident that the pleader had in his mind in framing 
this answer the third section of Article XV of the Consti- 
tution of 1868, which provides “ that all laws of the State 
passed by the so-called General Assembly since the 10th 
day of January. A. D. 1861, not conflicting with the word 
or spirit of the Constitution and laws of the United States, 
or with this Constitution, shall be valid. * * * * 
Provided, that unless otherwise provided in this Constitu- 
tion, the statute of limitations shall not be pleaded upon any 
claim in the hands of any person for the period of time be- 
tween the 10th day of January, 1861, and the 25th day of 
October, 1865, whether proceedings at law had been com- 
menced before the 25th day of October, 1865, or not.”— 
‘Whether this provision of the Constitution is applicable to 

‘the present case or not, the defendants do not claim the 
‘benefit of the time between the dates mentioned in the an- 
swer ; but they do claim that the period of time since the 
25th of October, 1865, should be computed, and that by in- 
cluding this period, the full term of seven years has elapsed 
since the plaintiffs’ case of action accrued, and that therefore 
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the action is barred under the first and second sections of 
“an act to amend the several acts concerning the limitation 
of actions,” approved January 8, 1848. 

If any statute liniiting the time for the commencement of 
civil actions was in operation after the 25th day of October, 
1865, it was proper to compute the time elapsed since that 
period, but if there was no such statute in force this time 
should not be computed. | 

The act of 1848 (chapter 142) provided that an action for 
the recovery or possession of real estate shall be brought 
within seven years next after the right or title thereto, or 
cause of such action shall accrue, and not afterwards. 

The third section of an act providing for the stay of exe- 
cutions, approved Dec. 13, 1861, (chapter 1271,) says that 
“the statutes of limitation now in force in this State, in re- 
lation to civil actions of every description, be and the same 
are hereby suspended, and shall have no operation or effect 
so long as this act may continue in force and unrepealed, re- 
serving all rights and defences under the existing statutes of 
limitation ; provided, however, that nothing in this act shall 
be construed so as to prevent any defendant from pleading 
said statute or statutes of limitation in any*cause wherein 
the same shall have run before the passage of this act.” 

It was contended upon the argument that this act of Dec. 
13, 1861, had been declared unconstitutional and void in the 
case of Garlington vs. Priest, (13 Fla. 559,) but it will be 
seen that that case came under the first section of the act, 
which related to an entirely different subject. It was deemed 
that the first section was in conflict with the spirit of the 
Constitution of the United States, and with the existence of 
the union of the States, and, therefore, void from the begin- 
ning ; but there is nothing in the third section making it 
liable to sueh objection. It does not follow that becanse 
one or more sections of a law may be inoperative or void, 
the whole act is therefore void, and we cannot so hold in 
reference to the third section ; and ‘as there seems to be no 
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valid objection to the operation of the latter, it is considered 
as in force from the time of its approval to the present, un- 
less it has been repealed. It is urged that it is repealed by 
the effect of the proviso to the third section of Article XV 
of the Constitution of 1868, before cited. We do not think 
so. This clause of the Constitution does not expressly re- 
peal it, nor does it operate as a repeal by implication. It 
expressly ratifies all laws passed “ since the 10th of January, 
1861, not conflicting with the word or spirit of the Constitu- 
tion and laws of the United States or with this Constitu- 
tion ;” and the proviso enacts that “unless otherwise provi- 
ded in this Constitution, the statute of limitations shall not 
be pleaded upon any claim in the hands of any person,” so 
as to include the period of time between January 10, 1861, 
and October 25, 1865. The act of December 13, 1861, re- 
fers to the time of commencing “ civil actions” of every des- 
cription. This section of the Constitution relates to plead- 
ing the statutes of limitation upon “claims in the hands of 
any person” from a period anterior to the passage of the act 
of 1861, down to October 25, 1865. Whether this constitu- 
tional provision is intended to embrace the claim of title or 
the possession-of real property, it is not necessary here to 
determine ; but it is certain that the act of December 13, 
1861, does embrace it, and suspends the operation of the 
statutes of limitation with regard to the commencement of 
all civil actions. This act has not been repealed by any act 
of the legislature, or by force of the Constitution of 1868, 
and is therefore in force. Its effect is to prevent parties 
from pleading the lapse of time, occurring after its approval, 
as a defence in any civil action, and it saves such defence 
where the time had fully elapsed before its approval. 

The necessary conclusion is, that the second answer of the 
defendants does not set up a defence under the statute, and 
that the charge of the court in that respect was erroneous. 

2. The second ground of error alleged is that the court re- 
fused to allow the bill of sale or deed from John R. Hogans 
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to Wm. G. Dawson to be read inevidence. From the state- 
ment of the case it will be seen that this paper, although 
purporting in terms to convey all the title and interest of 
Hogans, either in possession or expectancy, and to acknowl- 
edge payment of the consideration therefor, was without 
aseal. It was contended that this was a good conveyance 
under the civil law, as it is claimed that it was executed and 
delivered before the adoption of the common law in Florida. 
The date of the paper was July 24, 1823. The common 
law of England and the statutes in aid thereof, down to the 
4th year of James I., were adopted by the Legislature of 
Florida on the second day of September, 1822, to take effect 
in East Florida Oct. 1, 1822. (Laws of 1822, p. 53.) Again, 
the common and statute laws of England were enacted by 
the Legislature June 29, 1823, by the statute now found in 
Thompson’s Dig., 21. (See laws of 1823, p. 11.) By an 
act regulating conveyances approved August 31, 1822, (Laws 
of 1822 p. 49,) it was declared that no estate of inheritance 
or freehold for a term of more than two years should be con- 
veyed, “ unless the conveyance be declared in writing, sealed 
and delivered.” The paper presented lacked a seal and 
therefore, under the statute, no estate of inheritance passed 
by the writing alone, and it was properly rejected by the 
court. 

3. The plaintiffs allege that the court erred in allow- 
ing the appointment of W. N. Dawson as administrator 
of W. G. Dawson to be read in evidence. This was doubt- 
less offered for the purpose of showing that the deed offered 
by the plaintiffs from I. D. Hart, clerk, &c., administrator 
ex-oflicio of W. G. Dawson, was without authority of law, 
because another had been duly appointed. As the grounds 
of the authority of I. D. Hart, as clerk and ex-officio admin- 
istrator, had not been shown on the part of the plaintiffs, it 
was competent for the defendants to show that another was 
in fact duly authorized and acting as administrator, and 
hence that Hart as administrator ex-officio had no authority 
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to convey. For this purpose there was no valid objection 
to giving the appointment of W. N. Dawson in evidence. 
After the close of the defendants’ testimony, the plaintiffs 
offered an order of the judge of the county court, dated 
March 12, 1828, removing W. N. Dawson from the office of 
administrator of W. G. Dawson, and another order dated 
November 17, 1828, directing the clerk to make sale of the 
real estate, &c. These were objected to by defendants’ coun- 
sel on the ground that the order removing W. N. Dawson, 
upon the grounds stated, was unauthorized, the grounds be- 
ing for “ mal-administration practised by the administra- 
tor,” &c., whereas the statute only authorized a removal by 
the Judge for other causes; and the objection to the second 
order was, that it was granted before the statute authorizing 
the clerk to act as administrator ex-officio was passed, to- 
wit : November 20, 1828. 

We are of the opinion that the order removing W. N. 
Dawson, as administrator, having been entered of record 
and not subsequently reversed or set aside, although it may 
have been granted upon insufficient grounds, must stand ; 
and we find by an examination of the laws that the act of the 
Legislature constituting the clerk administrator ex-offico, in 
case of a vacancy, (as by revocation of letter, &c.,) being 
“an act in addition to an act respecting the probate of wills 
and the granting of letters testamentary and letters of ad- 
ministration, and the duties of executors, administrators and 
guardians,” was approved December 5, 1825, (see Laws 
1825, p. 28,) and not in 1828 as was insisted by counsel, and 
was in force at the time of the granting of the order of sale. 

5. The fifth error assigned is that the court erred in his 
second and third charge to the jury. 

The second paragraph of the charge is exceedingly indefi- 
nite, and we are unable to determineits effect upon the minds 
of jurors. The third paragraph referred to, relating to the 
computation of time under the statute of limitations, has al- 
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ready been commented upon in considering the first of the 
errors assigned. 

6. The sixth error assigned is that the Judge charged the 
jury as requested by defendants’ counsel in the instructions 
numbered 1 to 13, inclusive. 

It is unnecessary to repeat and notice them in detail. The 
several propositions of law embraced in them appear to have 
been collated from approved authorities, excepting such 
portions as relate to the computation of time in applying 
the statute of limitations, as already noticed. Beyond this, 
even if they were not all strictly applicable to the facts ot 
this case, (as was insisted,) we discover in them nothing 
which tends to embarrass the case or to mislead or confuse 
a jury. 

7. The seventh error assigned is as follows: ‘The court 
erred in refusing to give the charges numbered 1, 3, 4, 6, 7, 
11, 13 and 14, respectively, as asked for by plaintiffs’ counsel}, 
and in giving the said charges as modified by the court.” 

The several instructions prayed by plaintiffs, here men- 
tioned, are correct, so far as we discover, except as will be 
presently noticed. 

The first proposition was correctly stated by plaintiffs’ 
counsel, The words appended by the court are too indefi- 
nite and imperfect to give the jury a clear understanding of 
the law. 

The third proposition was also correct. The words added 
by the court are not applicable to the proposition, and are 
not material. However, it is not probable that they had 
any influence against the plaintiffs. 

The fourth instruction prayed was as follows: “If the 
defendants have failed to prove an actual occupation of a 
part of the lands in controversy, inclosed by a substantial 
fence, or in some equally notorious way, continuously and 
without interruption for the entire period prescribed by the 
statute of limitations, the plaintiffs’ right of entry is not 
barred, and you should find accordingly, and an interval oi 
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-a month, a week, or even a day is suflicient to prevent that 
continuity of possession which is essential to a defence under 
the statute of limitations.” This, as it was preceded and 
‘qualified by the suggestion that the jury must first find that 
the plaintiffs had established their right, should have been 
‘given, and the Judge committed an error in refusing this 
instruction as prayed, and by adding, “ If you find that Jones 
vecver was in possession, the court charges that the charge 
-asked for is law; but if you find that Jones was in actual 
passession, used it, rented or leased, then he is constructively 
in possession the whole time.” This seems to suggest that 
if “ Jones” was ever in possession, then he was constractively 
in possession during the entire period of limitation. The 
views of the Judge are not sufficiently clear and the jury 
imay have been misled. 

As to the sixth instruction and the words added to it by 


the Judge, taken together, it is entirely indefinite and tends 


+o confusion. 

The seventh instruction is in substance, that an actual in- 
terruption of the possession is fatal to the claim, (of adverse 
possession,) to which the court added, “if the possession is 
interrupted by adverse possession it is fatal ;” thus limiting 
and confining the interruption of the possession of the de- 
fendants to an interruption by an actual possession adverse 
to that of the defendant. It must be seen at a glance that 
this is not correct. The interruption may have been by 
abandonment and various other causes, and the lands may 
not have been occupied at all for a long period, which may 
have broken the defendants’ claim, and deprived the plain- 
tiffs of an antagonist against whom they might have pro- 
ceeded to enforce their rights. 

The 11th instruction prayed by the defendants is as fol- 
lows: “Ifyou find from the evidence that the party from 
whom the defendants or their ancestor, Thomas Jones, de- 
rived their claim of title, entered upon the lands in contro- 
versy, under a contract of sale with the plaintiffs’ ancestor, 
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Isaiah D. Hart, and that said contract is not proven to have 
been executed, the defendants are estopped from setting up 
their possession as adverse, and you should find for the 
plaintiffs.” 

An adverse possession must be a possession inconsistent 
with the title of the claimant. If, on an agreement to sell 
lands, the consideration is pazd, and the owner consents that 
the buyer may enter and hold the land as his own, the en- 
try and possession of the buyer cannot be deemed subordi- 
nate to the title of the seller, but as adverse and a disseisin. 
Brown vs. King, 5 Met. Mass., 173; Ellison vs. Cathcart, 1 
McMullan, S. C.,-5 ; Drew vs. Towle, 10 Foster, N. H., 531 ; 
Paxson vs. Bailey, 17 Ga., 600; 12 Texas, 195; 1 Sneed, 
586; 8 Cow., 589; 14 Wend., 227; 14 Barbour, 441. 

But the case is different where one agrees to buy and 
another agrees to sell land and the consideration is not paid, 
and the party contracting to buy enters into possession, in- 
asmuch as the fair inference then is, that the entry and pos- 
session are in subordination to the title of the party contract- 
ing to sell, until the stipulated payment is made. Such a 
ease, therefore, constitutes a tenancy at will, or a trust, rather 
than a disseisin. Angell on Limitations, Sec. 406, and cases 
cited above. 

In Maryland it has been held that where a contract for 
the sale of land is proved, and a uniform possession of part 
under it, length of time is no bar to a specific performance 
being decreed. Somerville vs. Trueman, 4 Har. and Mc- 
Hen., 43.; also 18 Vermont, 229; 3 McLean, (U. S.,) 457; 
1 Harr. Del., 336. 

In New York, a lapse of thirty years or, it seems of twenty 
years, will authorize a jury to presume a deed from the orig- 
inal vendor. (4 Barbour, 566.) In Georgia, where there was 
a bond for a deed on payment of the purchase money, the 
possession of the purchaser was held to be adverse. Fain vs. 
Gartwright, 5 Geo., 6. That suit was in behalf of a third 
party, a stranger to the contract. An entry by one on the 
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land of another is an ouster of the legal possession arising 
from the title, or not, according to the intention with which 
it is done ; if made under claim or color of right adverse to 
the legal title, it is an ouster ; the intention guides the entry 
and fixes its character. The doctrine of adverse possession 
is to be-taken strictly and not to be made out by inference, 
but by clear and positive proof. Every presumption is in 


favor of possession in subordination to the title of the true 


jowner. An entry adverse to the lawful owner is not-to be 
presumed, but must be proved. Tyler on Eject., 875, citing 
{ Johns. 156; 9 ib., 163; 3 Johns. Cases, 124; 2 Bibb’s R., 
(507; 1 Marsh., 62. 
One of the cardinal rules which apply to acts of limitation 
generally, and which has been recognized in the courts of 
England and in all others where the rules established in 
those courts have been adopted, is, that possession, to give 
title, must be adversary, and it cannot be adversary unless 
it is hostile to the true title. To allow a different construc- 
\tion, (says Ch. J. Marshall,) would be to make the statute 
of limitations a statute for the encouragement of fraud—a 
statute to enable one man to steal the title by professing to 
hold under it. No laws admit of such construction. Kirk 
vs. Smith, 9 Wheat., 241; Jackson vs. Birner, 48 IIl., 203. 
In all cases where a party is in possession of lands in privity 
with the rightful owners, nothing short of an open and ex- 
plicit disavowal and disclaimer of holding under that title, 
and assertion of title in himself, brought home to the owner, 
will satisfy the law. Short of this, the party will be regar- 
ded as holding in subserviency to the righful title. Floyd 
vs. Mintsey,.7 Rich., 181. In Williams vs. Cash, 27 Ga., 
507, the court say: “Ifthe defendant entered under a con- 
tract of any sort for a title, the statute of limitations could 
not begin to run in his favor until he repudiated the contract 
and claimed to hold in defiance of the plaintiff’s title and 
the plaintiff’s knowledge of such adverse holding.” The 
statute, therefore, does not begin to operate until the posses- 
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sion, before consistent with the .title of the real owner, be- 
come tortious and wrongful by the disloyal acts of the ten- 
ant, which must be open, continued, and notorious, so as to 
preclade all doubt as to-the character of the holding or the 
want of knowledge on the part of the owner. If he then 
neglect to enforce his right by action within the period fixed 
by statute, the loss, as in every other case of the kind, is at- 
tributable to his own ‘laches, and not to the law. Tyler, 877. 
Where one makes a contract to have a deed, though he enter 
into possession of the land described by it, he is not in a sit- 
uation to hold adversely, until the condition upon which he 
contracts to have his deed is fulfilled, for the simple reason 
that such a possession is not hostile in its inception. He 
enters, necessarily subject to the right of the owner te turn 
him off, if he neglects to make full payment. The possession, 
therefore, when taken, had not the characteristics to consti- 
tute it adverse. It was not hostile. Jackson vs. Camp, 1 
Cow., 605 ; Woods vs. Dille, 11 Ohio, 455. 

A possession and claim of land, under an executory con- 
traet of purchase, is in no sense adverse as to the one with 
whom the contract is made. But it seems that when one en- 
ters under a contract for a deed with one party, and after- 
wards takes a deed from another party, his possession from 
this time is adverse to the first vendor, and if continued, the 
statutory period will bar his entry. Jackson vs. Johnson, 
» Cow., 74. 

An agreement for a conveyance, the consideration being 
paid, has been held to be tantamount to a deed as a founda- 
tion for an adverse possession, (La Frombois vs. Jackson, 
5 Cow., 589,) and one entering under an executory contract 
of purchase may always hold adversely, as against all per- 
sons but his vendor. Whitney vs. Wright, 15 Wend., 
171; Adams vs. Guerard, 29 Ga., 6513.8 Cow., 589; 15 
Wend., 381; 9 Cow., 550; 5 Cow., 74; 14 Wend., 228; 
1 Cow., 605. 

In the light of authority we must hold that the 11th in- 
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struction prayed by the plaintiffs should have been given, 
and that the court in refusing so to charge committed an 
error. Whether the evidence in the case was of such a char- 
acter that the propusition was applicable or material, we will 
not determine, as the judgment must be reversed upon other 
grounds. We treat the question as an abstract proposition, 
and it receives attention because it is included in the assign- 
ment of errors, and was deemed by counsel for appellants as 
one of importance in the case. 

The thirteenth instruction prayed by the plaintiffs is as 
follows: “If you find from the evidence that the deed un- 
der which the defendants claim color of title bears date prior 
to the 8th day of January, 1848, the defendants must prove 
adverse possession of twenty years, in order to constitute a 
bar under the statute of limitations.” This was refused as 
prayed, and the court instructed the jury that “ the statutory 
bar is seven years.” 

The plaintiffs insist that the statute of January 8, 1848, 
is not applicable, because the adverse possession commenced, 
if at all, before the passage of that act, ‘and that, therefore, 
the adverse possession of twenty years is necessary to be 
shown by the defendants in order to defeat a recovery against 
them. 

The statute of 1848, limiting the time for the commence- 
ment of a suit for the recovery of the possession of lands to 
seven years from the time the cause of action accrued, pro- 
vides that the act shall not operate retrospectively, but that 
it shall commence running from the date of its approval ; 
that the former statute should control until the expiration 
of seven years from the approval of the act, and not after- 
wards. 

The authorities a seem fully to establish the rule that where 
mere inchoate rights are concerned, depending for their 
original existence on the law itself, they are subject to be 
abridged or modified by law, and that statutes of this 
character apply to such rights existing at the time of their 
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passage, provided a reasonable time is given after the pas- 
tage of the act, and before it would operate as a bar, for the 
party to exercise the right. This is sustained in DeCordova 
vs. the city of Galveston, 4 Tex., 470; Winston vs. McCor- 
mick, 1 Carter, (Ind.,) 56; Gilman vs. Cutts, 3 Foster, (N. 
H.,) 376; Willard vs. Harvey, 4 ib., 344; Smith vs. Morri- - 
son, 22 Pick., 480; Butler vs. Palmer, 1 Hill, 324; Smith 
vs. Packard, 12 Wis., 371. In the present case, the law as 
understood by us is this: If the defendants’ adverse posses- 
sion, and that of their grantor or ancestor, of twenty years 
was complete before the expiration of seven years from the 
passage of the law of 1848, the action was thereby barred ; 
if it did not expire before the expiration of the seven years 
from the passage of that act, then their possession, if ad- 
verse to the plaintiffs and their ancestor, for the period of 
seven years since that act was passed and prior to the 13th 
December, 1861, when the.acts of limitation were suspend- 
ed, entitles them to plead the statutory limitation of seven 
years. 

As to the fourteenth instruction prayed by plaintiffs, we 
do not see that the jury could have been misled, or that the 
plaintiffs’ case could have been prejudiced by the modifica- 
tion made by the judge, and it cannot therefore be deemed 
error that the modification was made. 

As to mary of the questions which we have found it 
necessary to examine, (because they are suggested by the 
assignment of errors,) it will be noticed that they are not 
presented at length in this opinion. To have done so would 
have unnecessarily enlarged its bulk without corresponding 
advantage, because the questions alluded to involve settled 
principles of law, and the present rulings upon them are 
made only for: the purpose of disposing of all the points 
raised in this case. 

A further question is suggested by the meet and by the 
assignment of errors, relating to the additional allowance of 
costs. The Judge, after the trial of the issues and the ren- 
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dition of the verdict, made an order to the effect that an 
additional allowance should be made to the defendants, who 
recovered judgment, and for the purpose of estimating such. 
amount, took proof as to the value of the property in con- 
troversy, and as to that question only, and allowed the 
sum of eight hundred dollars. 

The respondent declined to argue the question before this 
court. 

Section 247 of the Code is as follows: “There may be al- 
lowed to the prevailing party, upon the judgment, certain 
sums by way of indemnity for his expences an the action, 
which allowanées are in this act termed costs.” By Sections 
248 and 249, costs are allowed of course to the prevailing par- 
ty in an action for the recovery of real property. By the last 
paragraph of Section 254, it is provided that in difficult and 
extraordinary cases, where a defense has been interposed, 01 
where a trial has been had, the court may, in its discretion, 
make a further allowance to any party, not exceeding five 
per cent. upon the amount of the recovery or claim, or subject 
matter involved. 

It is noticed that the amount of such allowance, not 
exceeding a certain limit, or the making of any allowance 
at all, in the class of cases referred to, is in the discretion 
of the court. The question then arises, When, and in what 
circumstances, is this discretion to be exercised? Whatever 
order may be made by the court in the exercise of a pure 
discretion is, of course, not subject to be reviewed, and in 
answering this interrogatory we determine how far this 
court may review upon appeal an order making an additionai 
allowance of costs. 

By Section 253 of the Code, a class of cases, and the 

amount of allowances which may be made in these cases, is 
too well defined to require comment. Those cases are - 
1. Actions for the partition of real property; 2. For the 
foreclosure of mortgages ; 3. Actions in which a warrant of 
attachment has been issued ; 4. An adjudication upon a wil! 
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or other instrument in writing ; 5. In proceedings to.com- 
pel the determination of claims to real property. In these 
cases the amount to be allowed is limited by a certain per- 
centage. The case before us is not one of those cases, it 
being an action to recover possession of real property, and 
no “additional allowance” can be made in this case unless 
it be a “ difficult and extraordinary case.” 

An action to recover possession of real property is not 
necessarily a diffienlt and extraordinary case, whether the 
amount or value of the property involved be great or small. 
More intricate questions may arise and greater labor and 
expense may be necessarily required to be bestowed in an 
action to recover a square foot of land, than in an action to 
recover real property of greater dimensions and worth a 
larger sum of money. Whether the case be “ difficult and 
extraordinary,” then, is not determined by the form of 
action or the amount involved. This is rendered moreclear, 
if necessary, by the provision that the allowance may be 
made only in the event that a defence has been interposed 
or a trial has been had. Hogeboom, J., in The People vs. 
The N. Y. C. R. R. Co., 29 N. Y., 429, well says: “The 
case is difficult and extraordinary within the meaning of the 
Code. The character and magnitude of the claim, the im- 
portance of the interests involved, the length of time it has 
occupied, and the severity with which it has been contested, 
bring it fairly within the purview of the section. The-case 
was, therefore, one in which the judge had jurisdiction to 
act.” 

In The People vs. Clark, 11 Barb., 343, the court says 
upon this point: “It was a case not within the range of 
common professional experience and research. It justified, 
if it did not require, on the part of the defendant, a consul- 
tation with the wisest and most experienced counsel. It 
therefore involved the necessity for large disbursements for 
legal assistance.” 

It will be noticed that one of the grounds to be established 
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preliminary to the exercise of the discretion of the judge in 
making the allowance, was the necessity for making laxge 
expenditures for the protection of the rights of the party. 
This is undoubtedly a case which is contemplated by the 
terms difficult and extraordinary, especially in view of sec- 
tion 247, which serves as a preamble to the whole question 
of costs, and declares that the allowances are made “by way 
of indemnity for his expenses in the action.” To impose 
upon the failing party the payment of a sum of money 
greater than is necessary to indemnify the prevailing party, 
would be a punitive judgment, clearly not within the pur- 
pose of the law. Costs are recoverable solely upon the 
principle of indemnity. 

The conclusion is, therefore, that the court must be satis- 
tied, before an extra allowance can be made, that the case 
is a “ difficult and extraordinary” one; a case beset with 
more than the ordinary difficulties of litigation, and neces- 
sarily justifying or requiring more than ordinary expendi- 
tures of money and labor; and this is a question of fact 
which must be determined upon such evidence as may be 
sufficient to satisfy the court, and this determination should 
appear of record. This is not a matter of discretion, but of 
judicial judgment. This being determined, the court may 
exercise its discretion as to making the further allowanee, 
which may be an amount not exceeding five per cent. upon 
the value of the recovery or of the subject matter involved, 
but also not exceeding an amount necessary to indemnify 
the party for his expenses in the action, which amount may 
ve ascertained summarily upon evidence satisfactory to the 
court. ‘“ There is no doubt, (says Johnson, J., in The Peo- 
ple vs. N. Y. C. R. R. Co., 29 N. ¥.) that it is strictly a 
matter of law when the judge making the allowance under- 
takes to give the prevailing party any sum beyond what is 
necessary to indemnify such party for his expenses in the 
action, upon the facts appearing on the application.” 

Is an order making a “ further allowance” subject to re- 
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view upon appeal? In making such allowance there is. 
necessarily an order of the court to that effect, and this 
order is an “ intermediate order”—one made after the tria} 
and before judgment, the costs recovered entering into and 
forming a part of the final judgment. 

An appeal may be taken (Code, sec. 10, sub. 1,) from & 
judgment of the Circuit Court in an action, and upon the 
appeal the court may “review any intermediate order in- 
volving the merits and necessarily affecting the rights of the: 
parties.” 

This intermediate order making a further allowance may 
not involve the merits of the subject matter of the action, 
the title or right of possession of the real estate in contro- 
versy, although the making of the order involves an exam- 
ination and consideration of the character of the action and 
of the proceedings had therein. It does, however, involve 
the merits of the application for the allowance upon which. 
the judgment is rendered, and from which judgment the 
appeal is taken. The judgment is, first, upon the verdict, 
and, second, upon certain facts it awards asum of money to 
reimburse the prevailing party. It involves the jurisdiction 
of the court to make the order, the power to be exercised 
only, as we have seen, in certain cases and upon a certain 
state of facts. 

The order also necessarily * affects the rights of the par- 
ties,” not to the possession of the property in controversy, 
but the right of the prevailing party to recover a sum of 
money from the other. Ch. J. Denio, in delivering the 
opinion of the court in the case of the N. Y.C. R. R. Co. 
before referred to, remarks that “an order which peremp- 
torily and finally charges a party with the payment of a 
sum of money, great or small, which he ought not to pay, 
or with a greater amount than he ought to pay, affects 
his rights, not in a matter of form, but in substance; and 
such was the nature of the order in this case.” 

13 P 
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Any other interpretation of the clause referred to would 
place an unauthorized order or judgment, however illegal 
or oppressive, beyond the reach of review or supervision by 
the appellate courts. Section 10 commiences thus: “The 
Supreme Court shall have jurisdiction to review upon ap- 
peal every actual determination made by the Circuit Court, } 
in all cases,” &c. The writ of error is prohibited by the 
Code, and an appeal substituted therefor. 

If the first sub-division of the section does not allow this 
court to review the “ merits” of a proceeding which forms the 
basis of a part of the judgment, it amounts to a denial of 
justice and may place the grossest errors, the most flagrant 
violation of private rights, and abuse of public justice, beyond 
the reach of a corrective. We are satisfied that this was not 
the design of the law, and we must interpret it with refer- 
ence to its evident intent in the furtherance of justice. So 
| far as relates to the power of the Circuit Court to make the 
7° order for an additional allowance, to the law and the facts 
i necessary to give such power, to the limitation as to the | 
| amount of such allowance, the order is a proper subject of 
) review upon appeal. So far as relates to the exercise of dis- 
cretion, as to whether the court will allow or refuse such ad- 
ditional costs in a proper case and the amount proper to be 
allowed, within the prescribed limits, it will not be dis- 
turbed. 

In the case before us, the grounds upon which the order 

for additional allowance was made do not appear, neither 
does it appear that the amount of such allowance was within 
| the amount necessary to indemnify the defendant for his ex- 
penses in the suit. These matters ought to appear in the 
record in order to support the judgment. 
For the reasons stated, the judgment of the Cireuit Court 
is reversed and a new trial awarded, and this cause will be 
remanded with Jeave to the parties to amend their pleadings, 
as they may be advised, and for such other and further pro- 
ceedings as may be had according to law. 
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Wx. G. Zinn, Atpricu anp oTHERS, APPELLANTS, v8. Louis 
DztatynskI, ResponpENT, AND Sanverson & L’Enc sz, vs. 
Louis Dzratynsk1. 


1. Z. A. & Co., in 1870, commenced suit by writ of attachment, and levied 
on the goods of D., defendant, and afterwards obtained judgment and 
issued execution. After the levy of the attachment, 8. & L. sued D. by 
summons and obtained judgment and issued execution thereon be- 
fore judgment was obtained in the attachment suit. The attached 
property had been sold under an order of court, and the proceeds re- 
mained in the hands of the slicriff: The plaintiffs in each suit ruled 
the sheriff to show cause why thé proceeds should not be paid over to 
them, and the court made one or derunder the title of both suits, de- 
nying the application of the attaching creditor, and directing the sheriff 
to pay over the money to the plaintiffs, 8. & L., after paying twenty 
dollars to the attorney of the sheriff for preparing his answer to the 
rules. Z. A. & Co., the attaching creditors, appealed, and the cause 
appeared upon the docket entitled as of both suits, when 8. & L. moved 
to strike their names and their cause from the docket for the reason 
that they had not appealed, nor had the defendant appealed, and 
neither were willing that their suit should be on the docket. Held: That 
Z. A. & Co. had a right to appeal; that the use of the names of all 
the parties was proper under the form of the order, and that the posi- 
tion of S. & L., as well as that of the defendant, was that of respon- 
dents in the appeal. 


2. In the above stated case the respondents insisted that the appellants, 
Z..A. & Co., were not entitled to the rule against the sheriff, because 
their judgment had been irregularly entered, and was taken without 
notice to the defendant therein or his attorneys. Held: That as the 
judgment purported to have been rendered by the court which had 
jurisdiction of the parties, and had not been set aside or reversed, the 
regularity of the plaintiffs’ proceedings, or of the action of the court in 
giving judgment, could not be inquired into in this proceeding. 

3. In a suit commenced by attachment, under the law of 1838, the levy of 
the attachment upon personal property gave to the plaintiff a specific 
lien upon the attached property to the amount of his demand, subject 
to pre-existing liens, and this lien was not divested or impaired by the 
subsequent recovery of a judgment by another party against the same 
defendant before judgment was obtained in the attachment suit; in 
such case the proceeds of the property attached should. be first applied 
to satisfy the judgment in the attachment suit. The term “ pre-exist- 
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ing liens,” mentioned in the statute, refers to liens existing prior to the 
levy of the attachment, and not to any judgment which might be re- 
covered before judgment had in the attachment suit. 

4. An allowance to a sheriff of a sum of money for attorneys’ fees for pre- 
paring a return to a rule to show cause why money in his hands should 
not be paid over, is not authorized by law. The “Act to Decrease 
the Expenditures of the State and to Regulate the Fees of Officers,” 
approved June 6, 1870, expressly forbids the allowance of any charges, 
except such as are authorized by that act. 





iM Appeal from the Cireuit Court for Duval County, Fourth 
i Judicial Circuit. 

i This is an appeal from an order made by the Circuit Court 
for Duval county, upon a summary application after judg- 
: ment, which order directed the sheriff to pay over certain 
| moneys in his hands upon which the appellants claim to 
have alien. The order was in the following form : 

: “ Zinn, Aldrich & Co., 


vs. 
Louis Dzialynski. 
“ Sanderson & L’Engle, 


. 


Vs. 

Louis Dzialynski. 

“ The said causes coming on to be heard upon the motions 

of the respective plaintiffs for an order upon the sheriff to 

show cause why the money in his hands arising from the 

sale of the merchandise attached at the suit of the plaintiffs 

in the first of the above entitled actions, and also upon the 

answer of W. M. Ledwith, the sheriff aforesaid, to said mo- 

° tions, and it appearing from the files of the court in the said 
actions, and the pleadings and papers therein, and from the 

said answer of the said sheriff, that a writ of attachment is- 

sued in the action commenced by said Zinn, Aldrich & Co., 

was levied upon the said merghandize on the 28th day of 

May, 1870, and that execution was issued in favor of the 

said Zinn, Aldrich & Co., in said action, and placed in the 

| hands of said sheriff on the 9th day of June, A. D. 1871, and 
it further appearing that on the 12th day of December, 1870, 
Messrs. Sanderson & L’Engle commenced an action by sum- 
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mons against the said Louis Dzialynski on a promissory 
note made by the said Dzialynski on the 1st day of Decem- 
ber, A. D. 1870, to the said Sanderson & L’Engle or ——, 
that in the said last mentioned , execution was issued 
and placed in the hands of the said sheriff on the third day 
of May, A. D. 1871, and it further appearing from the an- 
swer of said sheriff that he has in his hands, arising from the 
sale of the said merchandize, attached as aforesaid, the sum 
of $421.05; that said each of said plaintiffs’ claim from the 
said sheriff all of the said money to the exclusion ‘of the 
other sharing therein, and that said sheriff desired the order 
of the court directing him to which of the said plaintiffs he 
ought to pay over the said money, and after argument of 
counsel on said motions and the answer, it is considered and 
ordered and adjudged, that the said execution issued in the 
said action commenced by Messrs. Sanderson and L’Engle, 
be ratified in full if there be moneys sufficient, after paying 
twenty dollars to the attorney of said sheriff for making said 
answer, and the balance, if any, paid over to Messrs. Zinn, 
Aldrich & Co., aforesaid. 

“ August 1, 1871.” 

This order was made under a rule upon the sheriff to 
show cause, &c., in each of the above entitled suits, and but 
one order was made, referring to both suits, as given above. 

Zinn, Aldrich & Co., by their counsel, then and there ex- 
cepted to this order and appealed, serving their notice of 
appeal upon Mr. L’Engle, surviving partner of Sanderson & 
L’Engle, attorneys for Dzialynski, defendant in appellant’s 
suit, and as surviving plaintiff in the suit of Sanderson & 
L’Engle against Dzialynski. The judgment rolls in both 
the above mentioned suits are copied into the return upon 
this appeal. The further facts necessary to be stated are 
contained in the opinion. The appellants assign as errors, 
that the court erred in making an order directing the said 
moneys to be paid to them, and in directing the sheriff’s 
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attorney to‘be paid out of said moneys for services in making 
the answer. 


Bisbee and Archibald for Appellants. 


1. The lien created by the levy of the writ of attachment 
takes precedence of a junior execution. Drake on Attach- 
ment, Sec. 229, citing 1 McCord, 480; 10 John. N. Y., 129; 
2 Pen., 739; 1 Ala., 678; 7 Louisiana Annual, 1; 1 Grant, 
172; 4 Smedes & Marshall, 579; 6 Hill, (N. Y.,) 362; 6 Tl. 
(1 Gibson,) 187; 12 Ala., 838; also Sec. 224 of Drake and 
cases cited in Notes 2 and 3. 

2. Unless otherwise directed by statute, attachments take 
precedence, find are entitled to satisfaction in the order in 
point of time of their service. Drake, Sec. 231, Note 1. 

3. There is nothing in the record to show that the fi. fa. in 
favor of Sanderson & L’Engle was ever levied upon the 
money, and without a levy Messrs. Sanderson & L’Engle 
had no right to ask for the money ; they had no such lien as 
gave them any title to the money. 

The delivery of a fi. fa. to the Sheriff creates only such a 
lien on personal property as to prevent the debtor from sub- 
sequently disposing of the property. 3 Fla.,176; 4 Fla., 126. 

A subsequent fi. fa. if first levied is valid, and a sale there- 
under of personal property passes the title. 4 Fla., 126. 

But where money is in the hands of a sheriff arising from 
the sale of property attached before judgment, no formal levy 
of a fi, fa. is necessary. The delivery of a fi. fa. in such a 
case to the officer, is tantamount toa levy. 4 Met. 137. 

4, The fi. fa. in favor of Sanderson & L’Engle tould give 
them no greater right in the property than the defendant 
had when said fi. fa. was issued. This right was to sell and 
assign the money subject to the attachment lien. If said 
lien was discharged by dissolution of the attachment, or plain- 
tiffs-failure to recover judgment, then defendant had a right 
to the money, otherwise he had no right to it, and it became 
absolutely the property of the attaching creditor when his 
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judgment was recovered, which absolute right relates back 
to the date of the attachment. Drake on. Attachment, 
Sec. 221. 


5. An attachment levied takes precedence of an unlevied! 


senior execution. Drake, Sec. 230, note 3, citing 11 B. 
Munroe, 23. 
The plaintiffs representing the junior lien on this appeal 


contend, and have been sustained by the court below in the 


position, that because they recovered the judgment first, 
they can come in and take away all the fruits of the dili- 
gence of the plaintiffs in attachment. 

It must be noticed that the demand sued on by Sanderson 
& L’Engle did not exist till over six months after the plain- 
tiffs in attachment had acquired a lien, and that said San- 
derson & L’Engle, being the attorneys for defendant in the 
attachment suit, had notice of said attachment lien when 
they received from defendant the note sued on. 

If this position is correct, then a lien by attachment is not 
of any effect and leaves it in the power of the debtor by col- 
lusion with others to entirely defeat the attachment lien. 

The position contended for would operate as a gross fraud 
upon the rights of the plaintiffs in attachment. 

Under the statute of February 17, 1833, Thompson’s Di- 
gest, 368, the service of an attachment binds the property 
attached, except as against pre-existing liens, without any 
further qualification or restriction other than that the judg- 
ment recovered in the attachment suit shall be satisfied in 
the same manner as other judgments obtained at the same 
term of the court, or generally out of the goods, effects and 
estate of defendant. 

The two judgments in question were not obtained at the 
same term of the court; hence the law of 1833 does not 
apply, and leaves the attachment to operate uncontrolled 
by any statute law, and so operating, the attaching creditor 
has the preference and is entitled to the money. 

If the fi. fa. in favor of Sanderson & L’Engle cannot 
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share by virtue of the statute law of the State, it cannot 
Share at all, because the lien of the attachment is of equal 
¥orce with that of a levy of an execution, and the one first 
fevied must be first satisfied. 

' We think it may be very forcibly urged that the construe- 
‘tion given to the statute of 1833 by the Supreme Court in 
Post vs. Carpenter, 3 Fla., 1, is not sound, and that the only 
effect said statute has is to enforce in attachment suits the 
common law doctrine that every judgment at the same term 


of the court has relation to the first day of the term, and 


from that day is a lien on the real estate of the defendant ; 
end that so far as the real property is concerned, the statute 
places judgments obtained at the same term of the court 
upon an equal footing, but leaves the lien upon personal 


property as before, to be obtained only by a levy of an at- 


tachment or fi. fa. 
This view of the law is strengthened by the next section 


of said law of 1833, providing how personal property levied 


on shall be disposed of. 

The attempt by Sanderson & L’Engle to share in this 
fund, or to get a preference thereto, is fraudulent in its 
effects upon the rights of the plaintiffs in attachment. 
Drake, sec. 275, and cases cited in that section. 

In Smith vs. Gettinger, 3 Ga., 140, it is decided that a 
judgment which operates as a fraud upon the rights of other 
creditors will be set aside. 

Again, under the Code, p. 56, sec. 186, all the proceeds 
of perishable property levied on by attachment are paid 
over by the sheriff to the attaching creditor. 

We think the settled doctrine of equity should be applied 
to this case: “ Qut prior est tempore potior est jure.” 

If the equities be unequal, the preference will be given 
to the superior equity. Story’s Eq. Juris., sec. 64. 
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John A. Henderson for Sanderson & L’Engle. 


To the first error assigned: The Court did not err in re- 
fusing order to pay over to Zinn, Aldrich & Co. 

Ast. Because the judgment and execution of Sanderson & 
L’Engle were prior to those of Z., A. & Co.; and the exe- 
cution of Z., A. & Co. was not entitled to proceeds of sale 
of goods of defendant sold as perishable property, even 
though such goods might have been originally attached by 
Z., A. & Co. 3 Fila., 7. 

2d. Because the judgment of Zinn, Aldrich & Co. was 
irregular and therefore void as to other creditors. 

If the motion which defendant made to dissolve the at- 
tachment, and which was pending, was an appearance, the 
defendant was entitled to notice of the assessment of damn- 
ages, which was not given. If it was not an appearance, 
any subsequent proceedings were irregular while the motion 
to dissolve remained undisposed of. Code, sec. 194; Thomp. 
Dig., 370; 4 Fla., 457. 

It was an appearance, or the judgment which was taken 
would have recited for default of “ appearance,” as well as 
for default of “ answer,” &c. 

In any event there was either appearance and defendant 
should have had notice, (Code, sec. 194,) or there was a mo- 
tion to dissolve pending without appearance; hence the 
judgment was irregular. (See authorities above cited.) 

To the second error assigned: There is no priority of at- 
taching creditors as to whose attachments had been first 
levied. The lien upon such personal goods attaches from 
the day the execution went into the hands of the sheriff. 
Thomp. Dig., 368-70; 3 Fla., 1. 


RANDALL, C. J., delivered the opinion of the court. 


This cause was submitted on briefs by the respective 
counsel. At the time of submitting the cause, Mr. L’Engle, 
for Sanderson & L’Engle, and as counsel for Dzialynski, en- 
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tered a motion to strike the cause of Sanderson & L’Engle 
vs. Dzialynski from the docket, because it purports to be an 
appeal taken by said firm of Sanderson & L’Engle, whereas 
in fact neither they nor the survivor took or desired an ap- 
peal, and that no appeal has been taken in the cause of San- 
derson & L’Engle vs. Dzialynski ; and for the further reason 
that neither party to said cause is willing that said cause 
should remain on the docket. 

The cause upon the docket is entered therein under the 
double title of the two causes referred to, as the same ap- 
pears upon the order from which the appeal was taken. 
The appeal, however, was taken only by Zinn, Aldrich & 
Co., and their right to appeal from the order, as it affects 
their interests, has not been questioned. 

The objection raised by the motion to strike from the 
docket, is to the use of the names of Sanderson & L’Engle 
in the title of the proceeding. As the appellants, Zinn, Al- 
drich & Co., were affected by the order, they had a right to 
appeal, and the use of the names of the other parties was 
proper. This peculiarity in the form of the order creates no 
embarrassment, and indeed the use of the names of the par- 
ties in both suits for the purposes of this appeal is made 
necessary by the peculiar form adopted in framing the 
order. 

The order is an adjudication in favor of Sanderson & 
L’Engle and against the appellants. It appropriates a fund 
to Sanderson & L’Engle, which, it is claimed by the appel- 
lants, belongs to the latter. The fund is the money realized 
by ths sale of the property of the party who was the defen- 
dant in both suits in the Circuit Court, which fund must be 
applied upon the execution of one or both of the plaintiffs. 

We think that L’Engle, survivor, &c., is an indispensable 
party to the appeal, as he was a party to the order, and his 
relative position is that of a respondent. The appeal was 
properly perfected by serving the notice upon him as a par- 
ty and as the attorney of Dzialynski. Neither Mr. L’Engle, 
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as survivor, nor Sanderson & L’Engle, purport to be appel- 
lants. 

The appellants are entitled to be heard, and have taken 
the only course left to them by the law to obtain their al- 
leged legal rights. The motion to strike the cause from the 
docket, therefore, cannot be granted. 

The appellants seized the goods of Dzialynski by means 
of a writ of attachment levied in May, 1870. The 
defendant made an issue by a traverse of the affidavit upon 
which the writ issued, and upon trial of this issue the writ 
and the suit were dismissed. Whereupon the plaintiffs ap- 
pealed from the judgment of dismissal, and the judgment 
being reversed, the suit was restored to the docket of the 
Circuit Court and stood as though no trial had been had. 
No subsequent trial of the traverse was had, but a final 
judgment upon the merits in favor of the plaintiffs for 
$1,788.65 and costs was rendered by the Circuit Court, as 
we understand the record. It is insisted that the judgment 
was taken without notice to the defendant or his attorneys, 
and therefore was irregularly entered. This may have been 
the case, but still it is a judgment of a court of record, and 
the regularity of the proceedings cannot be called in ques- 
tion in this manner, the court having had jurisdiction of the 
parties and of the subject matter. If there were cause. for 
setting aside the judgment or reversal on account of irregu- 
larities, the parties had their remedy by motion tothe 
proper court. While it stands unreversed, a mere irregu- 
larity in a matter of practice cannot be inquired into col- 
laterally as in this proceeding. 

The more important question, however, is, whether the 
appellants are entitled to the proceeds of the property at- 
tached by them. Sanderson & L’Engle commenced their 
suit by summons against the same defendant in December, 
1870, and obtained their judgment in January, 1871, several 
months before the appellants obtained their judgment, 
which latter was taken in June, 1871. 
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The appellants claim that they had an exclusive lien upon 
the proceeds of the property attached, and that such pro- 
ceeds should be applied to the payment of their judgment 
and execution ; while L’Engle, survivor, &c., insists that 
his jadgment and execution must be first satisfied, as the 
latter judgment, having been first entered, created a lien 
prior in right to that of the appellants, and so held the Cir- 
ewit Court. 

Section 9 of the act of February 17, 1833, (found in 
Thompson’s Digest, 368,) reads as follows: “The service 
of a writ of attachment shall not operate to dispossess the 
tenant of any lands or tenements, but such service shall bind 
the property attached, except against pre-existing liens ; but 
the judgment in a suit commenced by attachment shall be 
satisfied in the same manner as other judgments obtained 
at the same term of the court are, or shall be satisfied out 
of the lands and tenements, goods and chattels generally of 
the defendant in attachment ; provided, however, that judg- 
ment rendered against any garnishee or garnishees in said 
snit shall be appropriated exclusively to the satisfaction of 
the judgment rendered against the defendant, commenced 
by attachment as aforesaid.” 

Counsel for the respondent insists “that the attached 
property was not to be appropriated, under this statute, to 
the payment of the judgment obtained by the attaching 
ereditor, unless such judgment be older than others, but 
that all judgments were to be satisfied, according to priority 
the only effect of the attachment being to hold the property 
for the payment of debts according to priorities to be after- 
wards established ;” and reference is made to the case of 
Post & Carpenter, 3 Fla., as establishing the construction 
thus contended for. 

In that case the conflicting claimants were all attaching 
ereditors, and their judgments were all obtained at the same 
term. We do not see that the court gives such a construc- 
tion to the act as that the terms “ pre-existing liens” re- 
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ferred to the date of the judgments to be thereafter recov- 
ered and gave to such judgments a priority of lien over 
that of an attaching creditor whose writ was levied before 
any judgment was obtained. The terms “ pre-existing liens” 
must refer to liens existing prior to the levy of the attach- 
ment. 

In the cases mentioned in the section quoted, the writ of 
attachment, duly levied, created a lien upon the property 
seized, and this lien must be enforced in favor of the attach- 
ing creditor, to the exclusion of all subsequent liens, except, 
perhaps, as to such judgments as might be “ obtained at the 
same term of the court.” It does not in express terms or 
by implication yield any right to a judgment creditor whose 
judgment may be obtained at any other term or time. The 
court remarks in Post & Carpenter that “this law of at- 
tachment being in derogation of the common law, we are 
not disposed to extend its provisions beyond the manifest 
meaning of its terms; and we should be loth so to extend 
them as to give a preference to attaching creditors over 
those who pursue the ordinary process of law, unless the 
statute contained clear and unequivocal words to that 
effect.” 

The 12th section of the act of 1833, found on the same 
page, 368, of Thompson’s Digest, is as follows: “ All per 
sonal property levied on by attachment, unless replevied, 
shall remain in custody of the officer who shall attach the 
same until the judgment of the court shall be pronounced, 
but when the property attached shall be of a perishable na- 
ture, it shall be lawful to grant an order for the 


sale of such property, * * and the proceeds of such sale 
shall be paid into court and abide the judgment thereof.” 
It seems clear that the latter section in providing that per- 
sonal property attached, or its proceeds if sold, shall remain 
in the custody of the officers of the court until the judg- 
ment of the court shall be pronounced, and abide such judg- 
ment, secures and continues to the attaching creditor a spe- 
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cific lien upon it ; and as a previous section provides that 
the writ shall require the officer to attach only so much of 
the defendant’s property as will be sufficient to satisfy the 
sum demanded by the plaintiff in that writ, it would seem 
that it was intended to provide a security for the claim of 
that plaintiff only, and without some clear expression of the 
law to the effect that the proceeds of personal property at- 
tached shall be distributed among other creditors who have 
not attached it, thus taking away the security obtained by 
the more vigilant creditor, we are not inclined to give a 
construction that will produce such a result. That such 
may be the case where real property is attached, is not the 
question here. The court in Post & Carpenter has given to 
several attaching creditors, where personal property has 
been attached, a pro rata share of the proceeds without ref- 
erence to the priority of the levy of the several attachments, 
where judgments were obtained at the same term. (What 
would have been the result if the creditor who obtained the 
first levy of an attachment had been unable to obtain his 
judgment until a term subsequent to that in which other 
creditors obtained judgments, the court in that case has not 
determined.) 

It may be that a literal observance of the terms of the 
statute would be attended with some embarrassment, and 
might work injustice in some instances ; but as the present 
case is not attended with such circumstances as to present 
any of the difficulties suggested, we are not required to go 
in search of them, nor do we conceive that the judgment of 
the court in the case referred to is inconsistent with our con- 
clusions in the case before us. The judgment of Messrs. 
Sanderson & L’Engle does not appear to have been obtained 
at the same term as that of the appellants, neither was their 
suit commenced by writ of attachment. 

But if there were any doubts upon the matter in question 
under the former statute, we think the provisions of the 
Code have removed them. Section 86 of the Code provides 
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that in case judgment be entered in such action, the sheriff 
shall satisfy the same out of the property attached by him, 
if sufficient for that purpose, by paying over to the plain- 
tiff the proceeds of all sales of perishable property, and of. 
any vessel or share or interest in any vessel sold by him, or 
of any debts collected by him; and by selling under exe- 
cution any other property attached to satisfy any balance 
due, &c., and generally to apply all the proceeds of attached 
property to the payment of the judgment. The provisions 
of the Code apply to actions pending at the time of its 
taking effect, (July 1, 1870,) and the appellants’ suit was 
then pending. The cause of action of Messrs. Sanderson 
& L’Engle, upon which their judgment was obtained, had 
not then accrued. By the terms of the statute, as we have 
seen, the levy of the appellants’ writ created a lien upon 
the attached property, and no circumstances are presented 
which, under the statute, have deprived them of such lien. 
No other creditor had an interest in the lien. The attach- 
ing creditors could, at any time, have released their levy, 
and the property would have been returned to the defen- 
dant unincumbered, unless a subsequent levy had been 
made. 

From the view we have taken, it results that the order 
appealed from must be set aside. 

Exception was taken to the latter part of the order which 
allows to the attorney of the sheriff twenty dollars for pre- 
paring the answer of the sheriff to the rule requiring him 
to report the amount of the proceeds in his hands, and to 
show cause why it should not be paid over, &c. . 

This is a duty required of the sheriff, for which no spe- 
cific fee is provided, and we think the court is not author- 
ized by law to prescribe one. Thatis the province of the 
Legislature. An act entitled an act to decrease the expen- 
ditures of the State and to regulate the fees of officers, ap- 
proved June 6, 1870, provides that the officers named, in- 
cluding sheriffs, shall not make any charge whatever, ex- 
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cept that in this section prescribed ; and as no such allow- 
ance or charge is prescribed, it is forbidden. 
- Order reversed. 











Joun O. Mattey, APPELLANT, vs. Incersotn & War ine- 
TON, RESPONDENTS. 


For the purpose of review upon appeal from a judgment, the record 
must contain exceptions signed by the judge who presided at the trial, 
and the appellate court will dismiss an appeal unless the exceptions 
were duly signed. A case merely stated and signed by counsel will 
not be examined. This has been repeatedly held by this court before 
and since the adoption of the Code. The law does not authorize this 
court to reverse a judgment upon the mere statement of counsel. 


Appeal from the Cireuit Court for Alachua county, Fifth 
Judicial Circuit. 


S. Y. Finley tor Appellant. 


EM. Thompson for Respondent. 


RANDALL, C. J., delivered the opinion of the court. 


This cause is submitted on briefs, on the part ot the appel- 
Jant, upon the record which he has brought up. The record 
or “judgment roll” shows that an issue was joined by the 
parties, a trial had before a jury, a verdict rendered, and a 
motion made upon the minutes for a new trial, which was 
denied by the court. The order denying the motion for a 
new trial is signed by the Judge, and this is followed by 
this entry: “Excepted to by plaintiff’s attorney,” not 
signed. In a later portion of the record is a paper purport- 
ing to be a “ case with exceptions,” but it is signed by coun- 
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sel only, and not by the Judge. In the case of Bogue vs. 
McDonald, decided at the last term, and in other cases here- 
tefore decided by this court, it has been held ‘that even a 
stipulation or agreement signed by both parties in the form 
of a bill of exceptions, and upon which the case was argued 
to be submitted, without the exceptions being verified by 
the signature of the Judge, would not be considered in liew 
of exceptions so verified. We cannot reverse a judgment 
merely on a statement of counsel. 

The Code provides that when a motion for a new trial & 
heard and decided upon the mfnutes of the Judge, and an 
appeal is taken, a case or exceptions must be settled in tlte 
usual form, upon which the argument of the appeal must be 
had. The rules of the Circuit Court Nos. 32, 33, 34 and 35, 
prescribe the mode of settling a case, or exceptions in such 
eases, and they plainly direct that for the purposes of review, 
the exceptions must be settled and signed by the Judge. 
We cannot entertain a hypothetical case presented upon the 
suggestion of counsel on either side, or upon a stipulation of 
several counsel. ‘This case is presented merely upon an ex- 
ception signed by counsel for the appellant, and therefore 
the appeal must be dismissed. But as the respondent has 
not appeared, and the appeal is dismissed by the court 
without motion, no costs are allowed to respondent. 





Rary, Harvarp anp oTners, APPELANTS, vs. SAVAGE AND 
Tiartr, ResponpEnts. 


Appeal from the Cirenit Court for Alachua county, Fifth 
Judicial Circuit. 
This is a motion to dismiss the appeal. The grounds for 
14 
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the motion, so far as they are considered by the court, are 
stated in the opinion. 


McDonnell & Finley tor Appellants. 
J. B. Dawkins for Respondents. 
RANDALL, C. J., delivered the opinion of the court. 


The appellants, who were plaintiffs in the court below, 
thave appealed to this court as from a judgment against them. 
On inspection of the return it does not appear that any judg- 
«ent was entered upon the verdict of the jury who tried the 
cause, (it being an action to recover money,) and therefore 
there was nothing to appeal from. | 

The respondent moves to dismiss the appeal on the ground, 
among others, that there are no exceptions, or case with ex- 
ceptions settled and signed by the Judge. ; . 

For these reasons the appeal must be dismissed, with ten 
ollars costs of motion to the respondents. 





Wryrpe L. L. Bowen ve. Jonn Darpy. 


4. When a record returned on appeal contains in narrative form what 
purport to be the proceedings of the court on the trial, the instructions 
of the Judge to the jury, a motion for new trial, the order of the court 
denying the motion, exceptions thereto, and exceptions to the rulings 
of the court upon receiving or rejecting testimony cmbodied in the 
statement of the testimony, al] in the usual form of a case and excep- 
tions, and all finally signed by the judge, it will be presumed that the 
case was regularly settled and the exceptions signed in pursuance of 
the rules of the court, unless the contrary appears by the return, 
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2. Where the payee or holder of a note by a valid contract with the prin- 
cipal debtor agrees to give further time of payment beyond the time 
mentioned in the nete, without the consent of the surety upon the 
note, such agreement will release the surety. And where the surety 
signs the note as a joint principal, whether the fact that he is a surety 


be apparent upon the note or not, he may, under the present law of 


this State, in an action-upon the note, show in his defence the agree- 
ment between the principal and the holder, entitling him to a dis- 
charge. 

3. When a note was made payable in gold coin, and the court permitted 
evidence to be given by the plaintiff to show the value of gold coin in 
“ greenback ” currency at the time the note became due, and instruc- 
ted the jury that they might find a verdict for such value with inter- 
est, and the jury found a verdict accordingly; Zield: That such 
ruling and instruction was erroneous. The amount due in gold coin 


should be the rule of estimating the damages, and the verdict showing - 


such amount due in gold coin should be followed by a judgment for 
such amount payable in coin. 


Appeal from the Circuit Court for Columbia County, 
Third Judicial Circuit. 
The action is upon a promissory note, which reads as fol- 
lows : 
“* $3,000. Lake Crry, Fra., 5th Mareh, 1867. 
On the first of November next, we, or either of us, prom- 
ise to pay W. L. L. Bowen, or his order, three thousand 
dollars in gold coin, for value received. 
(Signed) J. J. Dicxuson, 
G. L. Denton, 
Cuas. E. Harr, 
H. V. Swett, 
J. Daxsy, 
E. L. Harrison.” 
The summons notifies the defendant that unless he an- 
swers the complaint, &c., the plaintiff “ will take judgment 
for the sum of three thousand dollars in coin, with interest.” 
. The complaint demands judgment for “the sum of three 
thousand dollars in gold coin, with interest,” &ec. 
The answer of the defendant states that the note was 
inade by J. J. Dickinson as principal and the defendant as 
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an accommodation security, and that plaintiff, knowing this 
fact, agreed with said Dickinson, in consideration of an in- 

Greased rate of interest to be paid by said Dickinson, an@ 
which he did pay, gave Dickinson additional time and in- 
dulgence on the note; that the sum of three hundred and 
five dollars was paid by Dickinson to plaintiff as additiona? 
interest under said agreement for further time, and that the 
agreement was made without defendant’s knowledge or con- 
sent, whereby the defendant insists that he was discharged 
from his liability. The defendant further answers that said 
Dickinson has made payments on said note to the amount 
of two thousand seven hundred and sixty dollars and nine 
cents, including said amount paid for extra interest. 

The cause was tried at the November term, 1871, before 
a jury. 

On the trial, the plaintiff, W. L. L. Bowen, was sworn in 
his own behalf. The note sued on being introduced in evi- 
dence, “ the plaintiff offered to prove what gold was worth 
at the time the note became due,” in order to ascertain the 
damages, claiming that that was the amount he was entitled 
to recover. The court, upon objection, ruled “that gold 
was now considered acommodity, and that the plaintiff was 
entitled to recover in currency the amount the gold was 
worth at that time, and admitted the evidence,’ which 
ruling was excepted to by counsel for defendant. 

The witness then testified that gold was worth on the Ist 
of November, 1867, forty-one cents premium in New York ; 
in Savannah and other Southern cities, forty cents. 

Some evidence was given upon he question whether an 
increased rate of interest was agreed, between the plaintiff 
and Dickinson, to be paid by Dickinson, and afterwards 
actually paid to plaintiff in consideration of an extension of 
the time of payment of the note ; and some evidence in re- 
lation to a settlement between the parties and the giving of 
drafts in satisfaction of the note. Witness says he never 
agreed with Dickinson to suspend his right of action against 
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any of the parties. The witness testified that the negotia- 
tion for the loan of the money, which was the consideration 
of the note, was with Gen. Dickinson. “I told him I would 
loan money on a note made by five or six as good men as 
could be fonnd in the State. He afterwards presented me 
the note now in suit, and I accepted it as satisfactory. I 
paid him $3,750 in currency for the note, which included 
the premium on the gold and interest up to Nov. 1, 1867, 
when the note fell due.” 

On the part of the defendant, J. J. Dickinson testified 
that he negotiated with the plaintiff for the loan and had 
the note executed in pursuance of an agreement. Ques- 
tion by defendant’s counsel: “ Did you sign said note as 
principal debtor and procure the other signatures to the 
same as accommodation sureties in pursuance of said agree- 
ment?’ The court ruled out the question, and the defen- 
dant excepted to the ruling. Iteceipts, &c., were produced, 
signed by the plaintiff, which appear to be for money paid 
on account of the note as follows: Receipt dated Jan’y 1, 
1870, $167.79 ; draft Sept. 24, 1869, $133.00 ; receipt Jan. 
5, 1870, $716.54 ; receipt Jan. 5, 1870, $124.25 ; Sept. 24, 
1869, $317.22 ; Jan. 26, 1869, $178.24. 

An account of J. J. Dickinson against plaintiff for goods, 
&c., amounting to $350.08, was put in evidence, “ date 
agreed upon, Nov. 12, 1870.” A note of Dickinson to plain- 
tiff for $195 in gold coin was offered in evidence, and Dick- 
inson testifies that he paid this note to plaintiff in gold, as 
extra interest tor indulgence of time on the note in suit, to 
the best of his recollection. Defendant’s counsel asked, 
“‘ was the present defendant a party to such indulgence, or 
was it done without his consent?” Question ruled out and 
defendant excepts. The note of $195 was excluded by the 
court and defendant excepts to the ruling of the court. 
Witness further states that the proposition for indulgence 
of time on the note in suit was made in the same month 
that the note was due. No other person was present. Of 
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the receipt for $716.54, dated Jan. 5, 1870, $110 is for extra 
interest. 

The court charged the jury among other things, 1. “ That 
the note is a joint note and all are principals, and that parol 
evidence cannot be received to show that any of the parties 
are security, and that no agreement to extend the time of 
payment will release or exonerate the parties to this note.”, 

2. “Gold is now treated as a commodity, and you will give 
the plaintiff the amount in currency that gold was worth at 
the time the note became due, as stated in the testimony.” 

3. “ All that the defendant could ask would be that the 
amount paid as extra interest should be applied upon the 
note, then and there agreeing to pay the remainder.” 

4, “ The court charges you that you will give the defen- 
dant credit for all the credits proved or offered, except the 
gold note, which has been ruled out by the court.” 

A verdict was returned in favor of the plaintiff, assessing 
the damages at $3,286.61, for. which judgment was entered. 

The defendant’s counsel moved for a new trial upon the 
following grounds : 

1. That the verdict is contrary to evidence. 

2. The court erred in charging the jury that parol evi- 
dence could not be given to show that any of the parties to 
the note in suit had signed the same as securities. 

3. The court erred in his charge in relation to the rights 
of equitable defence, &c. 

4, In the third clause of his charge. 

5. In charging that the value of gold should be estimated 
in U. 8. currency at the time of the note falling due, which 
motion was denied and the defendant excepted to the de- 
c1s10n. 

The defendant appealed and assigns as errors the various 
grounds stated in the motion for a new trial, and the decision 
of the court in its rulings upon the admission of evidence to 
which he had excepted. 
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Finley and Hagan for Respondent. 


Bowen sued Darby in the Circuit Court for Columbia 
county, as one of the makers of a joint and several promis- 
sory note payable in gold coin ; the action being in the usual 
form, of summons and complaint for money only: 

1. The allegation of misrepresentation in the answer is 
no defence as pleaded, because it does not state that the mis- 
representation was made by the plaintiff, and even if it did, 
there was no attempt made to sustain the allegation by 
proof. See evidence in the record. 

2. Darby was a joint and several maker of the note sued 
on, and nothing appears on its face to show that he signed 
it as surety. 

In a joint and several note, all the makers are principals, 
and as against the creditor, evidence is not admissible to 
show that some are sureties. “Byles on Bills, marg. p. 192 
and note (i); 2 Kent. Com., 556. 

A joint and several maker of a note, where his character 
us surety does not appear on the face of the instrument, wil? 
not, in an action by the holder, be allowed to prove that he 
is asurety merely. 2 Kent. Com., 556; 2 Phill. Ev., 350; 
12 Wend., 573; Byles on Bills, marg. p. 192 and note, (i.) 

The general rule is, that parol evidence is not admissible 
to contradict or vary the terms of a written contract which 
is intelligible in its terms, nor to impose upon it a sense 
which its terms do not imply. 2 Kent. Com. 556, (marg. ;) 
9 Fla., 503; 2 Abbott’s Nat. Dig., 339, No. 593, and the 
cases there cited. 

By the terms of the note upon which the action is founded, 
the defendant is a maker and not a surety, and if parol evi- 
dence should be admitted to show that he was in fact a mere 
surety, would be to impose upon the note, which is a written 
contract, a sense which its terms do not imply ; and would 
be a clear violation of the rule. 

It is therefore contended, that the court below did not err, 
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in refusing to allow the defendant to prove by parol that he 
was a mere surety and not a maker of the note. 

- Ifl- am correct in this, and the defendant is not allowed 
to show that hé is a surety and not a maker, it will be un- 
@ecessary to consider the question as to what indulgence will 
-have the effect to discharge a surety or endorser. 

. But as the question is raised by the counsel for defendant, 
£ submit to the consideration of the court the following 
spropositions and authorities : 

1. It is a settled rule of law that extending to principals 
further time for payment will not discharge the surety. 
Brightley’s Fed. Dig., 824, Sec. 72. 

2. Even a local statute authorizing a surety to require the 
creditor to sue, &¢., does-not apply to a case in which the 
principal and surety unite in a joint and several bond. 
Brightley’s Fed. Dig., 825, Sec. 97, and cases there cited. 

But a surety whose character appears on the face of the 
tustrument, may call upon the creditor to proceed. Bright- 
ley’s Fed. Dig., 823, Sec. 35 and cases there cited. 
¢ In England it is held that the bona fide holder of a bill or 
rote cannot be prejudiced in his right, according to the 
terms of the instrument, by the knowledge that the acceptor 
or maker is surety, without a specific agreement to treat the 
acceptor or maker as surety. 3 Kent Com., 115, note 2; 
18 Eng. L. and Kq., 351. 

3. The indulgence which will discharge an indorser or sure- 
ty, must not only be on a good consideration, but it must 
also be for a limited and definite period. Brightley’s Fed. 
Dig., 524, Sec. 61. 

In order to discharge the surety, the agreement of the 
f:older must be to destroy or suspend, or else a contract to 
ertroy or suspend his right of action against the maker. 
Byles on Bills, 193. 

, Mere indulgence or delay will not have the effect to dis- 
charge a surety. Byles on Bills, 193, and note. 

But an agreement on good consideration not to sue the 
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maker at all, or not to sue within 4 specified time, will dis- 
charge an endorser or‘security. Byles on Bills, 194. 

Now the proof in the record not only shows that the plain- 
tiff made no agreement with Dickinson to destroy or sus- 
pend his right of action on the note against any or either of 
the makers thereof, but on the contrary establishes the 
fact in the most direct and positive terms, that. the plaintiff 
did not at any time make any agreement with any dne, by 
which he would be prevented from suing any or all of the 
makers of the said note for even a moment of time. 

And hence it is argued that even if it were competent for 
the defendant to show (which we deny) that he is only a 
surety on the note, he has signally failed to prove upon the 
trial that the plaintiff ever gave such indulgence to Dickin- 
son as would have the effect to discharge him. It is there- 
ford contended that even if the court below erred in ruling 
out evidence to show that defendant was a surety, still this 
court jvili not reverse the judgment if the verdict is sustained 
by the evidence. 6 Fla., 482; ib. 516. 

But it is contended by the counsel for defendant, that the 
court below erred in instructing the jury that in the event 
they should find in favor of the plaintiff, they should allow 
him the difference between gold coin and currency at the 
time the note became due, and the gold became payable. 

The plain and settled rule of law which governs in all such 
cases is, that the engagement of the maker of a note is that 
it shall be paid at the time, and if it be not, the holder is 
entitled to indemnity for the loss arising from this breach of 
contract. 3 Kent’s Com., marg. p. 115. 

This general principle is the foundation of all claims for 
damages for breach of contract. And soif a note (like this) 
be made payable in gold coin at a given time, and it be not 
paid at that time, the holder of the note will be entitled to 
indemnity for the loss arising to him from the breach of con- 
tract, and the difference between gold coin and currency at 
that time will clearly be the correct measure of damages. 
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It is a well settled principle, that :if a creditor, by a valid 
agreement, without the assent of the surety, gives further 
time for payment of the debt to the principal, the surety is 
discharged, and it makes no difference whether the surety 
is damaged thereby or not. 1 Gilman, 419; 3 Metcalf, 255 ; 
10 Peters, 258; 1 Story Eq. Jur., 319; 10 John., 587; 7 
Page, 451; 11 Wend., 312; 6 Wend., 246. 

When the creditor, by a valid agreement with the princi- 
pal, varies the terms of the contract by enlarging the time 
of performance without the consent of the surety, the surety 
is discharged. 7 Munroe, 541; 1 M’Cord, 112 and 297; 
1 Des., 315; 8 B. Munroe, 382. 

When the creditor does any act impairing the rights of a 
surety, or varies the terms of the contract, or enlarges the 
time of performance, without consulting surety, the surety 
may set up and plead the same in discharge, either in law 
or equity. 13 John., 173-4; 17 ib., 390; 2 John. Ch., 554. 

An indulgence to debtor, giving additional time, contrary 
to the terms of the original agreement, if done without his 
consent, discharges the surety. 18 Vesey, 20; 7 John., 332. 

A note signed A, principal, and B, surety, is held to be a 
joint and several note. The only effect of writing the surety 
on note is to give notice to holder. In this case, plaintiff, 
by his testimony, shows he had notice. Story on Promissory 
Notes, § 69, note. 

In a joint or several note, signed by two, on suit against 
the security by principal, proof may be received to prove 
the consideration, as well as the fact, that defendant signed 
as accommodation surety. 2 Fla., 136; 3 Fla., 135. 

In the above cases, the able counsel engaged did not dis- 
pute the right to introduce evidence to show that Cotten, 
the joint maker of note in suit, was accommodation surety. 

Parol evidence may be given to contradict a written, 
simple contract, or to show that the whole of it was not re- 
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duced to writing, but that there were conditions not con- 
tained in the written contract, when the action is between 
the original parties. 6 Mass., 430. 

Parol evidence may be admitted to explain a written in- 
strument. 8 Durnf. and East, 379; 1 East, 831; 2 ib., 240. 

For the purpose of letting in evidence of the discharge 
of a surety, parol evidence that he signed as surety only is 
admissible. 21 Pick., 195. . 

Even in a deed or specialty, presumptions of law, in rela- 
tion to matters of fact, may be repelled by parol testimony. 
15 Mass., 85. 

The fact that respondent signed the note in suit, with 
others, without adding the word “surety,” might create @ 
presumption at law that he was a principal. Under the 
above decision, parol evidence is admissible to repel that 
presumption. 

If the right to make such defense at common law is doubted, 
that right would clearly exist under the Code, which abol 
ishes all distinctions between actions at law and suits im 
equity. Code, Title 1, Sec. 49. 

Under the head of Equitable Defenses are included all 
matters which would have authorized an application to the 
Court of Chancery for relief against legal liability, but 
which at law could not harm him pleaded in bar. 12 N.Y., 
166. 

In an action legal and equitable, claims for relief may be 
united. Defendant has nothing to do with the form of re- 
lief demanded. How., 269; 21 How., 296. 

The note,sued upon was payable in gold, which is money, 
the constitutional currency of the United States, a legal 
tender in payment of dues of all kinds, and not a comme- 
dity or merchandise. Const., Art. 1, Secs. 8 and 10; 1 U. 
S. Statutes at Large, 250, Act 1792, Sec. 16. 

Plaintiff would have been bound, at date of trial, to re- 
ceive gold in payment, if it had been tendered. Conse- 
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quently no proot of its value at any other date was ad- 
missible. 

Gold coin being the standard of value in the United 
States, all other authorized currencies have a relative value, 
which may fluctuate in proportion to the confidence inspired 
in commercial circles or centres, but the value of gold coin 
is not disturbed by the fluctuation of other values. 

Gold coin is not less valuable now than in 1867, but green- 
backs are more valuable on account of the increased confi- 
dence in the credit on which they are based. 

One hundred and ten dollars in greenbacks represented, 
on the day of the trial of this cause, as much as one hundred 
and forty dollars in 1867, when note became due. 

The effect of the evidence permitted on trial, and the 
vharge of the court, was to give twenty-seven dollars on 
each one hundred dollars due the plaintiff more than he was 
entitled to, under tle contract, from any party to said uote. 

The only damage or penalty for non-payment of money 
due by note, is the payment of interest, which is fixed by 
law, or by contract in writing. 6 How., U.S., 154; 2 Fon- 
blanque’s Kq., 423. 

Fixing rate of exchange, the rule is the rate at date of 
trial, not when claim becomes due. 8 Sergt. and Rawle, 48. 

It appears from the evidence that a gold note for $195, 
given to plaintiff, and, after taken up by Dickinson, the 
principal, in $3,000 note, was offered as evidence of payment 
by defendant, and ruled out because it was shown that 
Dickinson had given same to plaintiff for further time. 

The giving further time to principal without gonsent, be- 
ing a fraud upon the defendant, he was entitled to discharge 
from all liability on said note. 

If not discharged, he was entitled to credit for the entire 
amount paid by Dickinson to plaintiff. To refuse such 
eredit would be to allow the plaintiff to take advantage of 
his own wrong, in taking from Dickinson the means, and 
diminishing his ability, to pay his debt. 
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The presiding Judge in the Circuit Court, having admitted 
improper testimony on part of plaintiff, having ruled ous 
defendant’s testimony, which should have been admitted, 
and improperly and erroneously charged the jury upon the 
law, the defendant was entitled to a new trial upon his mo- 
tion entered upon the record, which motion was improperly 
refused. 


RANDALL, C. J., delivered the opinion of the court. 


Before submitting this cause, the counsel for respondent 
moved to dismiss the appeal upon the ground that « case or 
exception had not been made or notice thereof given to tlic 
respondent, or copy served, as required by the rules. 

On examination of the record, it appears to be made up iv 
the usual form of a case and exceptions, containing the pro- 
ceedings, including exceptions taken upon the trial, the in- 
structions of the Judge to the jury, the verdict and fina! 
judgment, the motion for a new trial and the order denying 
the motion, signed by the Judge, and exceptions thereto alsv 
signed by him, all in consecutive order and in the appre- 
priate form of a case and exceptions duly settled and signed. 


It is true that it does not affirmatively appear that a copy of 


the case was served before being settled and signed by the 
Judge, by any express recital of the fact, but it must be pre- 
sumed when a case and exceptions in proper form, dulv 
signed by the Judge, appear in the record, that it was regu: 
larly done. Wecan presume nothing going to impeach the 
regularity of the action of the Judge or court. 

Any irregularity in the making up of the record or judg- 
ment roll must be corrected in the court where it is made. 
unless the defect be such that the correction may be made 
upon a suggestion of diminution of the record. We must 
consider it as we find it, and if it be imperfect the parties 
may employ an appropriate remedy. We have, therefore, 
declined to grant the motion to dismiss the appeal. Sec 
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Hunt vs. Bloomber, 12 How. Pr. Rep., 567; 3 Kernan, 
341. 

The first point made by the appellant’s counsel is that the 
court erred in rejecting testimony offered by defendant to 
prove that the defendant was a surety of Dickinson, and in 
charging the jury that such testimony was not to be received 
to prove such fact, and that no agreemert to extend the time 
of payment will release or exonerate any of the parties to 
this note. 

It-is the settled law that where a payee or holder of a note 
or obligation, by a valid agreement, binding as between him 
and a principal debtor, agrees to give time for payment be- 
yond the time stipulated in the original contract, without the 
consent of a surety of fhe principal, such agreement will re- 
lease the surety. And a court of law as well as equity gives 
the same effect to the extension of time by the creditor tc 
the principal, and holds the surety discharged. This princi- 
ple is not controverted by counsel in this case. To enable 
a surety to avail, himself of this defence at law, the instru- 
ment must on the face of it show that he is such surety; if 
he is bound as principal, he cannot at law aver by pleading 
that he he is bound as surety, though im equity parol evi- 
dence is admissible to show who is principal and who surety. 
Burge on Suretyship, 211; Rees vs. Berrington, 2 Ves., Jr., 
540; 14 Ves., 160. 

The casé of Sprigg vs. the Bank of Mount Pleasant, in the 
Supreme Court of the United States, (10 Peters, 257,) was a 
suit upon a bond executed by several persons, in which they 
were all expressly named as principals. The action was at 
law. The court (Thompson, J.,) says: “If the defendant 
can be let in to set up that he was surety only, the matter 





_ alleged is sufficient to exonerate him from liability in the 


present suit. It falls within the settled rule of law in rela. 
tion to sureties, that extending to the principal further 
time of payment by a new agreement, will discharge 
the surety. It has been contended that it appearing ex- 
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pressly on the face of the bond that the defendant acknowl- 

edged himself as principal, did not vary the question ; for 

that all joint and several obligors in a bond are in judgment 
of law considered principal. This is true as a prima facie 
presumption of law; but is not conclusive upon a party 
when drawn in question before a proper tribunal. But as 
matter of estoppel at law, it may stand on a different footing, 
and is, at all events, as matter of fact more conclusive. * * 
That # party has, by his own voluntary act, placed himself 
in a situation, as to mere matter of fact, that he is precluded 
from denying it; * * and it is a salutary practical rule 
that a man shall not be permitted to deny what he has 
solemnly acknowledged. In ordinary cases, when sureties 
sign an instrument without any designation of the character 
in which they become bound, it may be reasonable to con- 
clude that they understood their liability. was conditional, 
and attached only in default of payment by the principal. 
And hence the reasonableness of the rule of law which re- 
quires of the creditor that his conduct, with respect to his 
debtor, should be such as not to enlarge the liability of. the 
surety and make him responsible beyond what he understood 
he had bound himself. * * But admitting that, although 
the defendant has upon face of the obligation become bound 
as principal, yet acourt of equity might allow him to set up 
that he was surety only, and let him in to all the protections 
that are usually extended to sureties, the present case is to 
be governed by rules applicable to proceedings in courts 
of law.” 

It thus appears by the very highest authorities in this 
country and in England, that the defence referred to may be 
made in an action at law, where the fact that the defendant 
was asurety is admitted or appears upon the face of the con- 
tract; but where the contract discloses the fact that all the 
makers are principals, the defence can only be made, or the 
relief had in a court of equity, wherever the distinction be- 
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tween the proceedings in courts of law and those in courts of 
equity exists. 

But the Code of Procedure of this State has abolished all 
distinctions in the forms of action between legal and equita- 
ble remedies, and section 101 of the Code allows the defen- 
dant to set forth by answer as many defences and counter 
claims as he may have, whether they be such as have been 
heretofore denominated legal or equitable, or both. So that 
it was competent for the defendant to avail himself of the 


‘defence that he was a surety in fact, and that he had been 


discharged by the happening of any circumstance which 
would have availed him in a court of equity under the for- 
former practice. The court therefore erred in excluding the 
evidence sought to be given by the defendant, and in in- 
structing the jury that such defence would not avail him. 

The remaining question in this case is whether the plain- 
tiff is entitled to recover the “ currency” value of the gold 
coin, the value to be ascertained at the time the note became 
due, with interest. The note in suit became due November 
1, 1867, and the proof shows that the difference in the value 
of gold and “ currency” was about forty cents on the dollar. 
A computation of the amount due, upon this basis, allowing 
credit for the various payments shown by the receipts, 
demonstrates that the jury ascertained the amount by this 
rule, and found their verdict accordingly, being about forty 
per cent. more than the amount actually due in coin. 

It has been suggested that gold coin is 2 merchantable 
commodity and that the standard of value now in this coun- 
try is United States currency or “ greenbacks,” and whereas 
$100 in gold coin was in 1867 “ worth” $140 in currency, 
and the difference now being 10 or 12 only, that therefore 
gold has fallen or depreciated., We think this is a mistake. 
Gold coin represents value as a standard; “ currency” rep- 
resents credit or confidence. The paper promises of a gov- 
ernment or an individual are the representatives of the credit 
of the government or person. The ability and disposition 
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to pay fixes the value to be estimated in money. It would 
be absurd to say that the paper promises issued by a person 
or a bank formed the basis of the value of gold, and it is 
equally absurd to apply the doctrine to the paper of the 
government. 

In the present case, had the maker of this note tendered, 
at the last moment, the amount due on its face in gold coin 
with interest, it would have been a satisfaction, because it 

‘would have been a compliance with the promise just as fully 
as a tender of currency after the time of payment had 
wrived would be a compliance with a promise to pay 
currency. | 

The judgment to be rendered should be a judgment en- 
forcing the contract. The summons in this case notifies the 
defendant that the plaintiff, on failure to answer, will take 
judgment for $3,000 in gold coin, with interest. The com. 
plaint demands judgment for “$3,000 in gold coin, with 
interest.” Thus the summons and complaint demand a 
specific fulfilment with the terms of the note, and this is. 
perfectly legitimate. The judgment is for an amount in 
dollars forty per cent. greater than the amount demanded 
in dollars by the plaintiff. 

The Supreme Court of the United States, in three late 
cases, has indicated the proper judgment to be given upon 
such contracts. In Bronson vs. Rhodes, 7 Wallace, 254, the 
court says: ‘‘ When contracts made payable in coin are sued 
upon, judgments may be entered for coined dollars and parts: 
of dollars; and when contracts have been made payable in 
dollars generally, without specifying in what description of 
currency payment is to be made, judgment may be entered 
generally without such specification. We have already 
adopted this rule as to judgments for duties, by affirming a 
judgment of the Circuit Court for the District of California 
in favor of the United States for $1,388.10, payable in gold 
and silver coin, and judgment for express contracts between 
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individuals for the payment of coin may be entered in like 
manner.” This is the judgment of the same court in 3 
Wallace, 320; Butler vs. Horwitz, 7 Wallace, 258; Dewry 
vs. Sears, 11 Wallace, 379. While this is the rule in the 
courts of the United States in common law actions, there is 
perhaps less doubt as to the propriety of centering a specific 
judgment following the terms of the contract, under our 
present Code of Procedure. We are therefore of the opinion 
that the ruling of the court in admitting testimony to show 
the “value of gold” at the time the note became due, and 
in directing the jury to compute the amount due in “ cur- 
rency ” upon that basis, was incorrect. 

The judgment must, for the reasons herein stated, be re- 
versed, and a new trial granted, with costs against the re- 
spondent. 





Taomas R. Smrru, Guarpran, Resronpent, vs. T. EvoGEene 
Grsson, APPELLANT. 


§:. prosecuting appeals from judgments rendered in chancery causes, 
which were pending at the date of the passage of the Code, neither a 
case nor exceptions is necessary. The court will review the law and 
the facts upon the record in the same manner as it did under the prac- 
tice anterior to the Code. The delay in filing the return in this case 
being attributable to a misapprehension of the parties and failure of 
the judge to act, the appeal should not be dismissed on account of the 
delay. 


Appeal from the Circuit Court for Columbia County, 
Third Judicial Circuit. 

This is a motion to dismiss the appeal. The grounds for 
the motion, so fav as considered by the court, are stated in 
the opinion. 
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E. C. Love for Respondent. 
John W. Malone for Appellant. 





WESTCOTT, J., delivered the opinion of the court. 


The respondent moves to dismiss the appeal upon two 
grounds : 

First—Because the appellant has not caused the proper 
returns to be made and filed with the clerk of this court 
within twenty days after the perfecting of the appeal. 

The respondent has filed a certificate from the clerk 
of the court below that an appeal has been taken, and 
makes an affidavit that notice of the motion to dismiss 
the appeal has been served upon the appellant’s attorney. 
Under these circumstances, the appeal should be dismissed, 
unless the appellant shows good cause for his omission in 
tailing to file his return twenty days after perfecting the ap- 
peal. 

We deem it unnecessary to go into any lengthy discussion 
of the facts set forth in the affidavit disclosing the causes of 
the delay in this case. The affidavit, in its essential points, 
is sustained by exhibits attached to it, and we are satisfied 
that good cause has been shown for the delay. Both the 
parties, as well as the court, thought that a case and excep- 
tions were necessary to review the action of the court in this 
case, and the delay in getting the case settled and verified 
resulted from the failure on the part of the Judge of the 
Circuit Court to settle and sign a case or exceptions or to act 
in any manner and from no laches in the parties. The judge 
may or may not have been excusable for this failure, but as 
it cannot be attributed to the neglect of the party, he should 
not suffer. 

Second—Because the return here filed contains no case or 
exceptions. 

This is an action which was originally commenced in a 
Court of Chancery, and the Code, Section 384, provides that 
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the Supreme Court shall review such a cause upon the facts 
and the law. Under the chancery practice anterior to the 
Code, this court reviewed chancery causes without a Dill of 


exceptions or a case stated, while in actions at law, in order 


to review any of the evidence produced on the trial, it was 
necessary to embrace it in a bill of exceptions, and that such 
bill be made a part of the record by the order of the judge. 
While the effect of the Code is to modify the practice as to 
future actions, it does not so effect chancery causes pending 
when the Code was enacted. They are to be reviewed upon 
the facts and the law as they appear from the record on file 
in the court below. An appellant bringing up all the pro- 
ceedings of the court below, including the evidence taken in 
the case, is entitled to have a review of the law and facts 
without a case or exceptions. This is the result of the deci- 
sions of the Court of Appeals in New York upon a similar 
section of the Code of that State. 
Motion denied. 





. ~ 
Tue Srate or Fioripa, on Lyrormation By tHE ATrroRNEY 
GENERAL UPON THE RELATION OF James J. HoLuanp, vs. 
Witiuam M. Lepwirn, Suermr or Duvat Counry. 
>] 


The Constitution of this State provides that certain officers “ may be re- 
removed from office upon the recommendation of the Governor and 
consent of the Senate.” This power being without limitation, the ju- 
dicial department of the government cannot create limitations upon 
it. Neither notice to the officer, nor the making and proving any 
charge, is essential to its exercise. That an officer may be thus re- 
moved is a constitutional incident or limitation upon his right to hold 
the office, in the same manner as is the limitation of the term to four 
years, and to be thus deprived of the office without notice or hearing, 
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is not in conflict with that clause of the Constitution which provides 
that no person shall be deprived of his property without due process 
of law. 


This is an information in the nature of a quo warranto 
against William M. Ledwith. 
The facts are stated in the opinion. 


E. M. I’ Engle tor Relator. 
J. P. C. Emmons tor Respondent. 
WESTCOTT, J., delivered the opinion of the court. 


The information in this case is upon the relation of James 
J. Holland, the adverse claimant, and is brought by the At- 
torney General. It charges Ledwith with a usurpation of the 
oftice of Sheriff of Duval county, both as against the people 
and the said Holland, who claims to have been properly ap- 
_ pointed Sheriff of said county before the appointment of Led- 
with, for a term that had not expired, and affirms that he had 
never resigned or been removed from the office. To thi- 
information the respondent has filed a plea, to which plea 
the Attorney General and relator have demurred. 

The grounds of demurrer are that the plea does not allege 
and show that the relator was removed from office upon the 
recommendation of the Governor and consent of the Senate, 
according to the Constitution and laws of this State; that 
it does not state the specific ground or grounds of such re- 
moval ; that it does not allege or state that the relator had 
due notice of any ground or grounds of removal, or that he 
had the opportunity of being heard thereupon, and from 
aught that appears to the contrary in said plea, the relator 
was deprived of his office by an ex-parte proceeding and 
without due process of law. 

The facts alleged in the answer are that the Governor of 
the State of Florida, on the 29th of January, 1869, advised 
with and asked the Senate to consent to the removal of the 
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said Holland from the office of Sheriff of Duval county ; that 
the Governor then assigned his reasons for desiring said re- 
moval, and at a subsequent time and on the same day, the 
Governor recommended and nominated for said office Daniel 
C. Rodman, and that the said Senate upon the same day 
consented to said removal of Holland and confirmed the said 
Rodman as said Sheriff of Duval county. 

It is insisted that under the Constitution and laws of this 
State, the Governor and Senate cannot remove a sheriff ex- 
cept upon charges setting up some specific ground of remo- 
val, and after due notice, hearing and conviction of the mat- 
ters charged. It was also insisted that a sheriff could not 
be removed except for willful neglect of duty or a violation 
of the criminal laws of this State, or for incompetency. 

If either of these propositions be law, then this plea is not 
a sufficient answer to the information, as the information 
sets up a legal appointment of the relator, and the answer 
fails to set up such facts as are necessary to constitute a legal 
removal. The questions arising upon this demurrer are, 
therefore—must the Governor set forth a particular ground 
for the desired removal of a sheriff? Can he be removed 
for any other than the causes above enumerated? Is it ne- 
cessary to give him notice, and the opportunity for hearing, 
before such removal by the Governor and Senate can be ac- 
complished ¢ 

The Constitution of this State provides that the Governor 
by and with the advice and consent of the Senate shall ap- 
point in each county a sheriff, who shall hold his office for 
four years. (Sec. 19, Art. VI.) It further provides that a 
sheriff “ may be removed from office upon the recommenda- 
tion of the Governor and consent of the Senate.” This is 
the only provision of the Constitution which relates to the 
matter of removal in the case of sheriffs. It was insisted 
that the proviso in Sec. 19, Art. V, limited the power of the 
Governor and Senate in the matter of a removal of a sheriff. 
This whole section is as follows : 
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“ The Governar shall appoint, by and with the advice and 
consent of the Sehate, in each county, an Assessor of Taxes 
and (a) Collector of Revenue, whose duties shall be pre- 
seribed by law, and who shall hold their offices for two years, 
and be subject to removal upon the recommendation of the 
Governor and consent of the Senate. The Governor shalt: 
appoint in each county a County Treasurer, County Survey- 
or, Superintendent of Common Schools, and five County 
Commissioners, each of whom shall hold his office for two- 
years, and the duties of each shall be prescribed by law. 
Such officers shall be subject to removal by the Governor 
when in his judgment the public welfare will be advanced 
thereby ; Provided, No officer shall be removed except for 
willful neglect of duty, or a violation of the criminal laws of’ 
this State, or for incompetency.” 

The office of a proviso is to limit the operation and effect. 
of what has gone before. This proviso here is a clause in- 
troducing a condition or limitation upon the power of remova4i 
previously granted to the Governor alone, and it relates only 
to “such officers” as are removable by the Governor alone 
without the consent of the Senate. 

It cannot be denied that the sheriff has a property in his 
office, and it is true that he cannot be deprived of this prop- 
erty in his office except by due process of law. The difficulty 
here arises from misapprehensions as to the extent and meas- 
ure of his property, and as to the true signification of the 
terms due process of law when applied to this property. 
When the sheriff acquired his office, his property in it (the 
term,) extended only to four years, for the simple reason that 
the Constitution so limited it. In the same manner and for 
the same reason, when he acquired that property, it was ac- 
cepted with the qualification that he could at any time be 
removed by the Governor and Senate. If he is deprived of 
his office in accordance with the conditions of the Constitu- 
tion and by the power which had this right, then he is not 
deprived of his property without due process of law, but ac- 
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cording to law. An event has simply happened which put 

an end to his property in accordance with his understanding 
when he acquired it, and he is no more deprived of his prop- 
erty without due process of law in the case of removal with- 
oat notice, than he is in the case of the expiration of his four 
years without notice. The power of removal here granted 
¢o the Governor and Senate is without limitation, is absolute, 
and is beyond the control of the judicial department of the 
government. The only question which we can determine 
in such cases is, is there such a power in the given case? 
Whether the power exists is a judicial question. If it does 
exist, however, and is without limitation, then we cannot lis- 
ten to the complaints of the appointee urging that it has 
been exercised in his particular case in a despotic manner, 
purely from prejudice, passion or hate; because even if this 
be so, it is the act of a power beyond our control and with 
which we cannot interfere. 

Our conclusion is, that the Governor and Senate have, in 
the case of a sheriff, the absolute power of removal, which 
they can exercise without notice to the officer and without 
giving any reason for their act, either to the officer or to any 
other department of the government. 

With these views, the plea is good and the demurrer is 
overruled, with leave to take issue upon the fact of removal. 

The relator thereupon replied, traversing the fact of re- 
moval, and by consent the issue of fact thus raised is referred 
to the court. 

Respondent offered in evidence the following communica- 
tions of his Excellency the Governor to the Senate: 

Executive Orricr, 
Tallahassee, Fla., Jan. 29, 1869. \ 
To THE SENATE: 

I ask the consent of the Senate to the removal of the fol 
lowing named officers, for reasons stated, viz : ° 
James J. Holland, sheriff of Duval county, at the request of 
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the Senator and Representatives, and upon charges of ofti- 
cial delinquency. Very respectfully, &c., 
TLARRISON REED, Governor. 
Exxcutive OFFicr, 1 
Tallahassee, Fla., Jan. 29, 1869. { 
To tHe SENATE: 

I hereby nominate the following named persons for the 
offices severally designated, viz: * . - = , 
Daniel C. Rodman to be sheriff of Duval county in place of 
James J. Holland, removed. 

Very respectfully, 
HARRISON REED, Governor. 

He also offered the Journal of the Senate of the 30th of 
January, 1869, in which the following action is stated : 

“On motion the Senate went into Executive session. 

“The following Executive nominations were confirmed : 
Daniel C. Rodman to be sheriff of Duval county in place of 
James J. Holland, removed.” 

The relator offered no evidence. 

Here we have a communication of the Governor to the 
Senate asking consent to the removal of Holland on the 29th, 
and a statement in the Senate Journal on the 30th, that 
another person is confirmed in place of Holland, “ removed.” 
It is true that this entry does not state consent to the recom- 
mended removal in as accurate language as it might, but it 
is a statement by the Senate that the officer is removed and 
another appointed. The Senate, asa matter of course, knew 
that its own consent was necessary to a constitutional remo- 
val, and with the communication of the Governor before it 
recommending such action and nominating another person 
to the office. A statement by the Senate Journal that the 
party was removed and that it has confirmed the other per- 
son nominated to the same office, necessarily implies the con- 
sent of the Senate to the recommended removal. 

We tind for the respondent upon the issue, and there must 
he general judgment for the respondent. 
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Louis M. Gamsix, Resporpent, vs. THE JACKSONVILLE, PEn- 
sacoLa & Mose Ram Roap Company, APPELLANT. 


Section 194 of the Code of Procedure, which provides that “in any action 
arising on contract, for the recovery of money only, the plaintiff may 
| file with the clerk proof of personal service of the summons and com- 





plaint on one or more of the defendants, or of the summons according 
to the provisions of Section 81, and that no answer has been received ; 
the clerk shall thereupon enter judgment for the amount mentioned 
in the summons against the defendant or defendants, or against one 
or more of several defendants, in the case provided for in Section 87,” 
i is not unconstitutional. 


i Appeal from the Circuit Court for Leon County, Second 
| Judicial Circuit. 
t An action was brought in the usual form under the Code 
on drafts in favor of respondent drawn by the President and 
| accepted by the Treasurer of appellant. Judgment was ren- 
dered by the clerk in vacation, under Section 194 of the 
Code, against the company for $432.00. 

Counsel for appellant assign for error, “ that the judgment 
in this cause, rendered in vacation by the clerk of the court 
below, is unconstitutional, unauthorized and void.” 


Peeler & Raney for Appellant. 


| We present but a single question, viz: Is a judgment by 
default, so rendered by the clerk in vacation, constitutional 
and valid? We maintain that it is not. 

The powers of the government of this. State are distribu- 
ted into legislative, executive and judicial, and no person 
belonging to one department shall exercise any of the func- 
tions appertaining to either of the others, &c. Constitution, 
Art. 3, 196. 

The judicial power is vested in a Supreme Court, Circuit 
Courts, County Courts, and Justices of the Peace. [b., Art- 
5, Sec. 1, 202. 
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No other courts than those herein specified shall be organ- 
ized in this State. Ib., Art. 6, Sec. 18, 205. 

We have here not only an investiture of the whole judicial 
power in certain specified courts, but an inhibition against 
the establishment of any other courts. Even in the absence 
of this inhibition, it is questionable whether the Legislature 
could vest any portion of the judicial power elsewhere. Coo- 
ley’s Con. Lim., 90, Note 1. 

The rendition of a judgment is a judicial act, and requires 
the intervention and exercise of judicial power through the 
appropriate court having jurisdiction of the cause. However 
much the authorities may differ in their reasoning upon other 
branches of this case, they are all agreed on this point. 

As will be seen by reference to some of the authorities 
which we will cite, it is questionable whether a judge, as 
distinguished from the court in session, can render a judg- 
ment. 

Section 8 of Article 6 of our Constitution gives juris- 
diction to the Circuit Courts in certain cases, and afterwards 
provides that “the Circuit Courts and the Judges thereof 
shall have power to issue writs,” &c., thus making a dis- 
tinction between the court and judge. The difference be- 
tween the court and the judge is admirably enforced in an 
able opinion of Mr. Story in the case of U.S. vs. Clark, 
1 Gallison, 499. 

But this point, it may be properly urged, does not arise 
here, neither the court nor the judge having had anything 
to do with the judgment rendered in this case. 

The Clerk of the Circuit Court being a mere ministerial 
officer, in whom, under the Constitution, no part of the 
judicial power is or can be vested, a judgment rendered 
by him, which is a judicial act, is absolutely null and 
void. 

The following authorities, we think, will sustain us in 
our position : State ex rel. City of Rockford vs. Maynard, 
14 Ill. 419; Chandler vs. Nash, 5 Michigan, 409; Kenne- 
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dy ex parte, 6 Eng. (Ark.) 598; Hall vs. Mark, 34 III. 
358. 

The last case is directly in point. It decides the pre- 
eise question here as to the validity of a judgment enter- 
ed by a clerk under a law similar to the provisions of the 
Code under which this judgment is entered, and the court, 
im an unanimous and able opinion, hold such judgments to 
be null and void. 

We have sought for adjudications on both sides of the 
question, desiring to present it fairly and have but one 
case: Wells et al. vs. Morton, 10 Wis. 408. 

In this case the court was divided, and we think the 
dissenting opinion shows clearly the law to be as held by 
the other courts. 


T. W. Brevard for Respondent. 


The objection taken to the judgment is that it was en- 
tered by the clerk in vacation, and in the absence of the 
judge. 

It is claimed that the judgment being the end of suit, i~ 
a judicial determination of the matters of fact and law pre- 
sented, and that as a consequence of this the entry of the 
judgment involves the exercise of judicial powers by the 
clerk, and that the judgment is void. We controvert the 
positions taken by the appellant. A judgment is the deci- 
sion or sentence of the law given by the court or justice or 
other competent tribunal, as a result of the proceedings in- 
stituted therein for the redress of the injury. Bouvier’s L. D. 
1, 676. 

The judgment is not the decision of the court, but the sen- 
tence of the law pronounced by the court. The premises of 
law and fact being admitted, the judgment follows as a ne- 
cessary result. Where there is no issue, there can be no trial. 
The judge decides questions of law, the jury decide ques- 
tions of fact. 

dut this judgment was entered where all the premises ot 
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law and fact are admitted, and ‘there was no issue. The act 
of the clerk, therefore, was ministerial, at a time when the 
court was deemed to be open for the purposes of the case. 
After the default, the case stood as after verdict. 

Refer to Bouvier’s L. D. 1, 676 ; 2 Tucker’s Com. 238, 316, 
275 ; Stephens on Pleadings, 110; 10 Wis. 470. 


RANDALL, C. J., delivered the opinion of the court. 


An action was brought in the usual form under the Code. 
by the respondent, tpon a draft drawn upon the Treasurer 
by the President of the Railroad Company and duly accept- 
ed. Upon the expiration of the time to answer, the defen- 
dant failed to answer, and judgment was entered by the 
clerk, in vacation, pursuant to Section 197 of the Code. 
From this judgment the defendant appealed, and the single 
question presented is, whether a judgment so entered by the 
clerk in vacation is constitutional and valid ? 

A judgment is defined in the books to be the decision or 
sentence of the law, pronounced or given by a court, upon 
the effect of proceedings instituted in or before the court. 

At a very early day all the proceedings before the court 
were oral—the pleadings and the judgment or sentence— 
and the “ court” was the judge who represented the king 
or the law. The plaintiff or complaining party “‘ clamored ~ 
in open court, in person, against the defendant, who was 
brought in person before the judge to answer. The judg- 
ment pronounced by the judge against the defendant con- 
signed him to prison, there to expiate the offence of being 
too poor to pay asum of money, or of having trespassed upon 
the plaintiff’s grass, but “‘ in mercy ” the defendant was dis- 
charged from duress upon his paying the sum or fine 

adjudged against him. If judgment went against the 
plaintiff, he was punished “ for his false clamor.” The pro- 
gress of civilization has wrought great changes in the form 
as well as in the substance of civil jurisprudence, and now, 
with greater semblance of decency, the court is a depart- 
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ment, having its various officers ot convenience, judges and 
juries, clerks and sheriffs. The pleadings and adjudications 
have become records ; the stentorian voice of the judge is 
hushed to the mere seratch of a pen, and the gentlemanly 
clerk quietly attests the seal of authority which consigns the 
unfortunate suitor’s goods and chattels to the auction block. 
And so the footprints of progress are discovered even in the 
chambers of Westminster. 

By the terms of the Code, the clerk of the court is re- 
quired to enter a judgment for the amount demanded, if 
the defendant, who has had personal service of the sum- 
mons, fails to answer. Here two things required to be ob- 
served savor of judicial action, viz: a conclusion or judg- 
ment that service has been made, and that the defendant is 
in default, but the one is determined by reading the sheriff’. 
return, and the other by the affidavit of the plaintiff’s attor- 
ney, and both by the common rules of grammar. The only 
remaining fact to be ascertained is the amount due, which 
may be, by the simplest rules of arithmetic or the sworn 
statement of a party to an undisputed fact involving the 
exercise of no judicial discretion or black-letter principles. 
A sum of money being thus ascertained, the law directs that 
the clerk “ enter judgment ” in a book according to the rec- 
ognized form. In all this, what is the necessity of a judge’s 
presence? But it is said the idea of a judgment include- 
judicial power exercised by some one clothed with the ne- 
cessary raiment, and that must be a person called a judge, 
because judges alone may exercise judicial authority, and 
therefore no judicial act may be done by a mere ministeria! 
ofticer. This is the doctrine of the case cited by counsel for 
appellant, Hall vs. Marks, 34 Ill. 358. “The power tv 
adjudge, determine and render a judgment is, beyond all 
question, a judicial act, and under this provision of the Con- 
stitution, [that no person being of one department shall ex- 
ercise any power properly belonging to another department, | 
can only be done by a judicial officer. It belongs to that 
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department, and if exercised by either of the others, it is 
void.” “The consideration of the facts, and the application 
of the law to those facts, and the conclusion deduced by the 
court from the law and the facts, constitute a jadgment. The 
power to announce and have enforced this conclusion has 
been confided exclusively to the judiciary of our State gov- 
ernment.” * * “It would bea perversion of language to 
call a clerk of a court a judicial officer. He is attached to 
the judicial department, but is only a ministerial officer of a 
court. He is only the instrument the law has designated, 
for convenience and the dispatch of business, to record the 
determination and sentence of the court. Every order or 
judgment he can lawfully enter, is the judicial sentence of 
the court. He possesses no power to render a judgment, but 
only to enter it under the express or implied order of the 
judge in the exercise of judicial power.” And so the court 
puts the case upon that provision of the Constitution which 
prohibits officers of one department of the government exer- 
cising any power properly belonging to another, and upon 
that ground concludes that a law authorizing the clerk 
to enter judgments by default in vacation was unconsti- 
tional and void. However correct may be the legal defini- 
‘tion here given of judicial functions, I do not clearly see 
how the entry of a judgment of a court by the clerk of-a 
court is the exercise by an officer of one department of gov- 
ernment of the powers or duties pertaining to another de- 
partment ; and if it be considered in Illinois that the clerk 
of a court is an officer of some other than the judicial de- 
partment of government, I see no escape from the conclusion 
that all the acts of the clerks of their courts done in connec- 
tion with the judicial department are totally void, and no 
judgment or decree entered by a clerk of a court has any 
validity whatever, nor, according to the same logic, is any 
judicial writ issued by a clerk of any value. 

The issuing of an attachment or an execution, is an exer- 
cise of and an enforcement of the law through judicial pow- 
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er. According to the logic of the case cited, these writs 
vannot be issued by the clerk, nor can they be issued by any 
other than a judge. They further say that “the case is not 
similar to, nor does it depend upon the power of the clerk 
to record a judgment confessed in vacation. This is done by 
express authority from the debtor,” &c., but I again confess 
that I cannot see the power of the clerk in any different 
light in the one case or the other; for the entry of a judg- 
ment, involving a consideration of the premises, of the par- 
ties, of the cause of action, and of the amount, and consider- 
ing the conclusive nature of a judgment, requires equally 
the operation of judicial power in either case, and if a clerk 
may not enter a judgment by default in vacation because he 
's of another department and thus prohibited by the Consti- 
tution, no act of the parties can avoid the effect of the inhi- 
ition. 

If the entry of a judgment in one case is a judicial act, 
‘t is equally so in the other, and no consent of parties can 
‘nvest the clerk with the necessary judicial character. In 
the case from Wisconsin, (10 Wis. 469,) in which this section 
of the Code was considered and the judgment entered by the 
-lerk sustained, the court says, if it be true. that the Code 
attempts to transfer to the clerk a portion of the judicial 
power, “ there can be no doubt these provisions are uncon- 
stitutional, and that judgments entered in pursuance of them 
are illegal and void;” but the court in that case sustained 
‘he judgment so entered by the clerk, upon the ground that 
she court is, in contemplation of the law, always present, and 
that the act of the clerk is but the act of the court. The 
practice of the courts in Great Britain ever since the system 
f written pleadings and proceedings were inaugurated, and 
in most of the American States, is cited as authority for the 
entering of judgments in vacation, with or without the ac- 
tual presence of the judge. This practice has prevailed from 
the earliest period in the history of the States, and now pre- 
rails in the courts of the United States, the court being con- 
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sidered open upon certain “rule days,” and judgments are 
taken whether the judge be present or not. In Virginia, 
New York and others of the elder States, it has always pre- 
vailed without question. Judgments of this character are of 
course subject to the supervisory control of the court or 
judge, and may be corrected or set aside like other proceed- 
ings of the court and its officers. I can discover nothing in 
the Constitution which prohibits the Legislature from ma- 
king provision for the entering of judgments in vacation as 
well as in term time; nor that prohibits the Legislature 
trom authorizing a trial by the judge of the issues in any 
case in which a jury is not required, and the entry of judg- 
ment in pursuance thereof by the clerk. 

And granting all that may be claimed as to the judicial 
action involved in the entry of judgments by the clerk in 
vacation, upon default, there is no provision of the Consti- 
tution of this State opposed to the vesting of the necessary 
power in the clerk of a court and making his action therein 
the act, pro tanto, of the court. The judicial power of the 
State is vested in certain courts, and the Constitution pro- 
vides tor the appointment of a judge for each cireuit and 2 
clerk of the court for each county. It does not specially vest 
the judicial function in the judge, nor in the clerk, and the 
one is equally an officer of the judicial department with the 
other. Looking to the common definition of these offices. 
we conclude that the judge ordinarily pronounces the law 
and the clerk makes the record. We ordinarily recognize 
the “ court ” in the actual presence of the judge and clerk. 
yet we all know that interlocutory judgments and orders 
which, in contemplation of law, are the judicial acts of the 
court, have from time immemorial been entered of record by 
attorneys, solicitors and clerks, when in fact there was no 
judge of the court in existence, the statutes and rules hav- 
ing prescribed and regulated. such proceedings, and parties 
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have been deemed bound by them as by the action of the 
court itself. 

The Constitution empowers “ the courts” to issue the ne- 
cessary judicial writs, such as the summons, subpcena, execu- 
tion, &c., in aid of the jurisdiction of the courts, but proba- 
bly no lawyer questions the authority of the Legislature to 
confer the exercise of this power upon the clerk, who acts 
for and in the name of the court. The court is always pres- 
ent, always in existence, and if the judge be present or ab- 
sent, suitors besiege it with complaints and declarations, 
pleas and demurrers, and the clerk receives the parchment 
and makes the entry in the record as an officer of the judi- 
cial department. The office of Master in Chancery is judi- 
cial. Even the Master of the Rolls was Master in Chancery, 
end we recognize him as second only in dignity and power 
in his department in England. Yet he was a mere clerk or 
keeper of records, the chief of twelve, who, on account of 
the increase of business, were permitted to employ other 
clerks, and grew into importance as aids to the chancellor, 
finally emerged into judicial existence from the mere con- 
venience of the chancellor. There is nothing alarming in the 
character of the acts authorized by Section 194 of the Code 
to be done by the clerk. There is no controversy, no issue 
to be decided by an arbiter. One ,who understands plain 
English language aud the rudiments of arithmetic, may cor- 
rectly execute the simple directions of the law, though he 
may never have heard of Puffendorff. The clerk, upon a de- 
fault, which he may discover by consulting the files, records 
the conclusion of the law as it is clearly pronounced through 
the prescribed rules of the court. He is, in fact, directed by 
the court, through rules enacted by the Legislature or adopt- 
ed by the court, to enter a judgment upon the happening of 
events necessarily coming within his knowledge, and prae- 
tically his duty is merely ministerial or mechanical. 

In my judgment, the law authorizing the clerk to enter 
jzdgments upon default in vacation, is not in conflict with 
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the Constitution of this State, and as the judgment in this 
case was so entered in conformity with the law, it should be 
affirmed. 

The judgment is affirmed. 


HART, J., delivered the following concurring opinion. 


An action was brought under the Code of Procedure on 
drafts in favor of respondent drawn by the President on 
and accepted by the Treasurer of the appellant. Judgment 
was entered by the Clerk of the Circuit Court under section 
194 of the Code, against the appellant, for $432.00. 

The part of said section which applies is as follows : 

“Judgment may be had, if the defendant fail to answer 
the complaint, as follows: 1. In any action arising on con- 
tract for the recovery of money only, the plaintiffs may file 
with the clerk proof of personal service of the summons and 
complaint on one or more of the defendants, or of the sum- 
mons according to the provisions of section 81, and that no 
answer has been received. The clerk shall thereupon enter 
judgment for the amount mentioned in the summons against 
the defendant or defendants, or against one or more of 
several defendants in the cases provided for in section 87.” 

It is contended for the appellant that this section of the 
Code is unconstitutional, because it provides for the perform- 
ance.of a judicial act, involving several judicial .determina- 
tions, by one who is not a judicial officer, and the Constitu- 
tion is appealed to wherein in Sec. 1, Article VI, it declares 
that “the judicial power of the State shall be vested in a 
Supreme Court, Circuit Courts, County Courts, and Justices 
of the Peace.” In section eighteen of the same article, that 
“no other courts than those herein specified shall be organ- 
ized in this State,” and in article three, that “ the powers of 
government of the State of Florida shall be divided into 
three departments, Legislative, Executive and Judicial ; and 
no person properly belonging to one of the departments shall 
exercise any functions appertaining to cither of the others, 
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except in those cases expressly provided for in this Constitn- 
tion.” On the other side it is contended for the responden: 
that such acts are not necessarily judicial, within the true 
meaning of those parts of the Constitution, and are lawfully 
directed by the statute in question to be performed by the 
clerk. 

In behalt of the appellant the case of “‘ The State ex rel.. 
city of Rockford vs. Maynard,” 14 II1., was cited as a leading 
case. There, as here, the constitution vested the judicia! 
power of the State in one Supreme Court, in Circuit Courts, 
in County Courts and in Justices of the Peace, and it also 
provided for the election of the latter for four years. The 
Governor, as directed by statute, commissioned Maynard, 
elected mayor of the city for a year, a justice of the peace 
for one year from the date of his election as mayor. A suit 
was brought before him for a penalty for violation of a city 
ordinance requiring labor on streets or commutation in 
money, and judgment was rendered against defendant for 
penalty and costs. Maynard afterwards refused to issue 
execution, and the Supreme Court denied a petition for man- 
damus to compel him to do it, on the ground that he could 
not as mayor hold the office of justice of the peace, nor be- 
long to any of the courts holding the judicial power of the 
State. He was some other official than a judge or other 
officer of any of those courts. Next the case of Chandler ve. 
Nash, 5 Mich., 409, in which, under similar constitutiona 
provision, a statute giving undisputed judicial powers to « 
notary public was held to be unconstitutional. Next, ex 
parte Kennedy, 6 Eng., (Ark.) 598. There the jurisdiction 
of all matters of equity was by the constitution vested in 
the Circuit Court, and an injunction had been ordered by 
a Master in Chancery and issued by the clerk. A statute 
authorizing it was held to be unconstitutional. Next an: 
most relied upon, the case of Hall vs. Marks, 34 IIl., 358, 
where the constitutional provisions are substantially the 
same, the statute the same, except in not appearing in thi: 
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report to authorize the clerk to enter judgment in vacation, 
iat stating that judgment may be entered by him. Thesum- 
mons had fixed no time for answer, and there does not ap- 
pear to have been any rule of court like ours from whicel: 
could be fairly intended the presence and order of the 
court. 

In behalf of the respondent was cited the case of Walls vs. 
Morton, 10 Wis., 470, where this very point is decided in 
favor of the constitutionality of the act, with an able dissent- 
ing opinion by Justice Paine. For respondent was also cited 
the practice in the United States District and Circuit Courts 
for the Northern District of Florida for many years. 

The precedents nearly or precisely in point are few and 
divided. The constitutionality of the practice does not ap- 
pear to have been much questioned, though prevailing in 
several States having similar constitutional provisions for 
many years. It prevails in England, where they are quite 
as careful in such matters as any pleople can be to keep the 
judicial department separate and independenf. There cat 
be no reasonable doubt that clerks of courts are officers 
of courts, created and their appointment provided for in, 
and some of their duties prescribed by, the Constitution itself, 
isee Art. VI, Sections 6,17, 19, Art. XIV, Sec. 6,) and 
that they properly belong to the judicial department ; that 
the judicial power of the State is vested in the courts, aud 
that the Legislature has no authority to pass a statute in 
conflict with the true meaning of the Constitution. 

The section of the Code in question is not the only one 
requiring the Clerk to enter judgments without the reai 
presence and participation of the Judge. In cases of trials 
of facts by the courts, their decisions in writing may contain 
only statements of the facts found, must be filed with the 
clerks within a certain number of days after term, and then 
judgments upon the decisions are to be entered accordingly. 
See section 215. Who ascertains the amounts of the judg- 
ments? The Judges may or may not, and if not, the clerks 











238 SUPREME COURT. 








Gamble vy. The Jacksonville, Pensacola and Mobile Railroad Co. 








must, and they are intended as the judgments of the courts. 
In cases of judgments by confession, the Judges have nothing 
whatever to do with them. The examination of the papers 
in order to ascertain whether or not they come up to the 
requirements of the Code, in such cases made and provided, 
are made by the clerks, who thereupon enter up the judg- 
ments. Should a clerk discover that clearly the papers are 
not such as the statute requires him to enter up judgment 
upon, (and this would be scrutiny and consideration of the 
contents,) what might he lawfully do? Postpone his action 
until the papers should be corrected and then enter the 
judgment? It appears to be conceded that the statute au- 
thorizing the clerks of the courts thus to enter such judg- 
ments is constitutional, and they are judgments of the 
courts. It is entered up upon a direct confession, necessarily 
scrutinized and considered by the clerk. The judgment 
in question in this case was also entered upon a confession, 
though indirect, yet a virtual confession, né/ dicit. If, in 
the one case, the proceeding was constitutional, and in the 
other not, the difference and the force of the reasoning for 
considering it so are not seen. 

It is thought also that the thirty-seventh rule of the Cir- 
euit Courts, by providing that the courts are always open for 
such purposes, makes such judgments the acts of the courts. 

True, arguments can be and have been made upon both 
sides of the question. Some tend to show the requirements 
of the Consitution to be a heavy and useless burthen upon 
the Judge, (who constitutes the court,) and others a reason- 
able mode of exercising his authority by one of his constitu- 
tional officers at a moment of his actual temporary absence, 
but constructive presence, a mere saving of time and trouble. 

Such judgments may be said to be as much the acts of the 
courts as is the administering of oaths by clerks in recess to 
witnesses to testify before grand juries, the Judges being out 
of the court room ; on the calling of the petit jury at mid- 
night and receiving a sealed verdict, and the dispersing of 
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the jury, in court ordered to be kept open for that purpose, 
and the adjourning of the court, the Judge being asleep. 

The experience of ages has recognized such judgments as 
being the acts of the courts, not universally, it is true, for 
human laws vary as much as men, their authors, do, but 
enough to prove that they may with satisfactory reason be 
held to be no substantial departure from constitutional an 
thority for the Legislature to authorize them. 

The judgment of the Circuit Court should be affirmed. 








Apram Forcuemer vs. Ext P. Hotty. 


1. A defendant, by availing himself of the leave of the court to amend an- 
swers which have been pronounced insufficient in law upon demurrer, 
elects to change his defences, and the sufficiency of the original an- 
swer as a defence to the action is not brought up for review by this 
court upon an appeal ftom a final judgment rendered for the plaintif 
upon the amended answer. 

. That the return fails to disclose any issues of fact or law upon th: 
amended answer thus filed will not be sufficient cause to reverse the 
judgment where the matters set up in the amended answer are not 
sufficient answers to the complaint, and the judgment will be affirmed 
if there is no error in other respects. 

+. That the consideration for a contract was Confederate notes does ne: 
render the contract illegal. Such notes had an actual value, were a 
good and legal consideration for an ordinary commercial contract, an} 
in the absence of any actual intent or purpose to aid the persons re- 
sisting the authority of the United States, the contract should be en- 
forced by the courts to the extent of its just obligation. 

4. The Constitution of this State provides that “ all notes given in considera- 
tion of treasury notes of the so-called Confederate States are hereby 
declared null and void, and no action shall be maintained thereon in 
the courts of this State.” This clause, impairing the obligation o 
a contract, and being an attempt upon the part of the State to exercis? 
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a power which is prohibited by the express limitations of the Consti- 
tution of the United States, the supreme law, is void. 

3. The general government being powerless to regulate the course of jus- 
tice and prescribe rules of evidence in the State courts, Congress can- 
not constitutionally require that contracts shall be stamped as a con- 
dition precedent to their being admissible as evidence in the State 
courts. 

6. A plea setting up a tender of Confederate notes during the war is avail- 
able for no purpose. . 

7. When a tender is pleaded in bar of the action, the want of a profert 
in curia of the money tendered is iatal. 


This is an appeal from a judgment rendered in the Cir- 
cuit Court of the First Judicial Circuit in Santa Rosa 
county. 

A statement pf the case is contained in the opinion of the 
court. 


John Chain for Appellant. 
Geo. G. Me Whorter tor Respondent. 
WESTCOTT. J., delivered the opinion of the court. 


This was an action by the payee against the maker of the 
following promissory note : 

$500. Mose, Marcm 23d, 186+. 

One day after date I promise to pay to A. Forcheimer, or 
order, five hundred dollars, value received. Negotiable and 
payable at the Mobile Savings’ Bank. 

Kk. P. Horry. 

To the complaint describing this note as ‘the cause of ac- 
tion, the defendant, Holly, filed two distinct answers—one 
consisting of five grounds of defence—the other of two. The 
plaintiff, Forcheimer, demurred to each of the answers and 
to the several matters of defence therein set up. This de- 
murrer the court sustained, with leave to defendant to file 
an amended answer instanter. The defendant availed him- 
self of this leave and filed an amended answer. The order 
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of the court sustaining this demurrer is the first error assign- 
ed here by the appellant. 

The defendant, by amending his answer, elected to change 
his defence and not to rely upon matters set up in his first 
answer. If it was his desire to rest his case upon these de- 
tences, he should not have availed himself of leave to amend 
them. He should have submitted to a final judgment, and 
on appeal from that judgment all the questions raised by the 
‘lemurrer would have been presented to this court. When 
1 pleading under the circumstances here disclosed is amend- 
ed, the original pleading ceases to be a part of the record, 
because the party has elected to make the change. 18 New 
York, 496. Plaintiff’s demurrer being thus sustained, with 
leave to defendant to amend, he filed an amended answer. 
The return now before the court shows neither a reply. 
which in some cases may be required, (Code, Section 103,) 
nor demurrer to this amended answer, the entries following 
the amended answer being a verdict of the jury for the 
the plaintiff and a judgment in his favor for the amount of 
the verdict. The following memorandum attested by the 
judge presents the only questions involving a consideration 
ofthe testimony and arising upon the trial, which we can 
consider : 

* In this case, plaintiff offered as evidence an unstamped 
note for five hundred dollars, given by defendant to plain- 
tiff, to the admission of which defendant objected as forbid- 
den by act of Congress. The court held that Congress could 
not prescribe rules of evidence for State courts, and admit- 
the note as evidence. To which ruling the defendant ex- 
cepted. The defendant offered to prove that since the close 
of the war he had offered to pay said note in legal United 
States currency, at a specified rate as compared with Con- 
tederate currency, which plaintiff refused to accept, but the 
witness being questioned by the court as to any actual prof- 
ter of money by the defendant, stated that there had been 
nosuch proffer. The court held that the proposed evidence 
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was inadmissible to show a legal tender. To which ruling 
the defendant excepted.”. 

These rulings being excepted to, are assigned here as er- 
ror. The act of Congress fixing stamp duties enacts that 
such a contract as this note shall not be used as evidence in 
any court, until a legal stamp denoting the amount of tax 
shall have been affixed thereto as prescribed by law. Some 
of the courts hold that this act, not applying in terms to the 
courts of the several States, can have tull operation if it is 
construed to apply to those courts only which have been es- 
tablished under the Constitution of the United States by acts 
of Congress. Thus construing the act, they hold that it does 
not relate to the State courts. Some State courts have sus- 
tained the act in its broadest construction, while others, ad- 
mitting that its language and intent embraces State as well 
as Federal courts, deny the power of Congress thus to pre- 
scribe rules of evidence to govern the State courts, holding 
that the general government is as powerless to regulate the 
course of justice and rules of evidence in the State courts as 
the State courts are powerless to interfere with the subjects 
and rights exclusively confided to the courts of the United 
States, and that neither can thus interfere with the course 
of justice in the courts of the other. 45 II]. 29; 97 Mass. 
452; 1 Bush., 239.. 

Our views are expressed by the Supreme Court of Illinois, 
when disposing of the same question in a case béfore it. 
That court says, “If our system of government is to remain 
as the wise and good men fashioned it, a strictly federative 
system, the States sovereign over all subjects within their 
proper sphere of action as the general government is over 
all subjects confided to it by the Constitution, then no pow- 
er exists in Congress to declare by law what shall or shall 
not be evidence in a State court, and what domestic con- 
tracts made by the people of the States in virtue of their 
own laws, and having no connection with the Federal gov- 














APRIL TERM, 1872. 243 





Forcheimer vy. Holly. 





ernment, shall be valid.” 45 Ill. 30. There was no error in 
admitting the note without a stamp. | 

As to the other ruling assigned for error, the witness ad- 
mitted that there was no actual proffer of the money. What 
occurred was simply a proposition to pay what defendant 
thought he should pay. This is the evidence as stated by 
the judge. 

The plea under which this evidenee was offered was avail- 
uble for no purpose, as it was not accompanied with a pro- 
JSert in curia of the money. Where there is no profert, a 
plaintiff, even after issue and verdict for defendant, would 
be entitled to judgment non obstante veredicto. 

What we have said disposes of everything occurring in the 
trial which this record presents for our consideration. This 
ease and exceptions verified by the judge and just consider- 
ed, and the final judgment upon the verdict, are the only ac- 
tual determinations by the court which this return presents. 
This record shows neither issues of fact nor law upon the 
several defences set up in the amended answer. There is 
neither reply nor demurrer to it, and yet there is a general 
verdict of the jury upon issues of some kind which they con- 
sidered. 

Under the Code there are cases in which neither a reply 
nor demurrer is necessary. Whether in this case either was 
essential we do not determine, as in the view we take of 
the case, it is not necessary to decide that question. Ifthe 
matters set up in this amended answer amount to no defence, 
it is plain that the judgment should be affirmed here. It cer- 
tainly cannot be correct practice to send a case back to try 
issues either of law or tact which can amount to nothing, 
and when the only result can be an affirmance of the judg- 
ment now in the return before us. With this, view, we ex- 
amine very briefly the several matters of defence set up in 
this amended answer. The first defence is that the note 
was made by the defendant and delivered to the plaintiff in 
the State of Alabama, where the contract was made, and 
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where the consideration for which it was so made and deliv- 
ered was at the time, and where the said plaintiff and defen- 
dant were then domiciled, and where the defendant has ever 
since resided and is now residing. These facts constitute no 
defence to the action. 

The second defence is that the consideration for which the 
note was given was Confederate Treasury Notes, and that 
the note described in the complaint was to be paid in the 
same notes. There have been two conventions of the people 
of this State since May, 1865. Each convention passed 
ordinances or inserted provisions in the State Constitution 
in reference to contracts of this character. The first conven- 
tion passed “an ordinance in reference to contracts made 
during the late war,” which authorized proof to be admitted 
as to the character and value of the consideration in such 
eontracts, and directed the courts to instruct juries to find 
according to the proof in this respect. This ordinance has 
been sustained by this court in one case and construed in 
another, (11 Fla. 292. 12 Fla, 532,) and while I am now and 
always have been of the opinion that it in effect destroyed 
the contract of the parties and made a new one, directing 
as it did that the party holding the obligation should receive 
what a jury thought was the value of the consideration 
which he had received, instead of the amount, or value ot 
the anount, fixed and agreed upon by the parties themselves, 
yet it has been sustained and construed by this court as be- 
fore stated, and the matter is not now an open question. 
The second convention inserted a section in the State Con- 
stitution which provided that all notes given in considera- 
tion of treasury notes of the Confederate States, * are hereby 
declared null and void, and no action shall be maintained 
thereon in the courts of this State.” The Constitution hay- 
ing previously vested jurisdiction of this class of contracts 
in the Circuit Courts, a consistent construction of the juris- 
diction clause, and this clause, requires us to hold that the 
terms, “ no action shall be maintained,” relate to the right 
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of action in the party, and not to the jurisdiction of the 
court to hear and determine the action ; that it is an attempt 
by the convention by virtue of its conceived power over the 
right of action in the party to destroy that right. 

If this provision of the present State Constitution is in 
conflict with the limitations upon the power of a State, con- 
tained in the Constitution of the United States in reference 
to contracts, it is void, and the rule left to determine the 
rights of the parties is that prescribed by the previous con- 
vention, as interpreted and sanctioned by the courts. If the 
fact that the consideration upon which this contract was 
based was a loan of Confederate notes, did not render the 
note void and destroy the right of action in the payee there- 
of anterior to this action of the State Convention, but on the 
contrary the law gave him the right to enforce the contract, 
then this clause of the Constitution denying the right of 
action upon this note impairs its obligation and is void. 
Does the fact that the consideration for this note was Con- 
federate notes render the contract illegal? Does the simple 
tact of the parties thus dealing in these notes and accepting 
them as a consideration for a contract render such contract 
in illegal contract, which the courts should not enforce ? 

Confederate notes during the war were the only medium 
ot exchange or representative of values then in general use 
by the people inhabiting a large portion of the country. 
Having an actual value, and being available as a medium 
of exchange, there can be no objection to sustaining contracts 
based upon them, unless the facts attending the issue and 
use of these notes render the contract illegal and void. We 
think this question is settled by the reasoning and the prin- 

“ciples established in the case of Thorington vs. Smith, lately 
decided by the Supreme Court of the United States. (8 Wall., 
11.) The court, in that case, says, “ While the war lasted, 
these notes had a certain contingent value, and were used as 
money in nearly all the business transactions of many mil- 
lions of people. Contracts stipulating for payment in this 
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currency were transactions in the ordinary course of civil soci- 
ety, and though they may have indirectly and remotely pro- 
moted the ends of the unlawful government, yet if entered 
into without any actual intent to further invasion or insur- 
rection, were such contracts as should be enforced to the 
extent of their just obligation.” 

The precise question raised in the case now before the 
court is the legality of a contract where the value received, 
as the consideration for its obligation, is Confederate notes. 
It is not pretended that the making of this note was any- 
thing more than an ordinary commercial transaction, or that 
the contract was entered into with any actual intent to pro- 
mote insurrection or‘invasion. According to the reasoning 
of the case just referred to, and in perfect accord with the 
plainest principles of natural justice, we cannot hold other- 
wise than that the consideration was lawful, being a thing of 
value capable of use and exchange for commercial commod- 
ities, and that the contract was legal and of binding force, 
no actual intent to aid invasion or insurrection being enter- 
tained by either of the parties. This clause in the Constitu- 
tion, which attempts to destroy the binding force and obli- 
gation of this contract, is therefore void, and the rights of 
the parties are such as were fixed by the ordinance of the 
convention of 1865, before referred to. 

In this case we must presume that the provisions of that 
erdinance were enforced, and that the judgment in this re- 
spect is correct and in conformity to the law of the contract 
as fixed by the previous decisions of this court. The judg- 
meet is regular, and no portion of the testimony which is 
verified by the judge shows that any other rule was applied 

The third defence in the amended answer sets up a tende1 
of Confederate notes during the war. These notes weré 
never a legal tender in contracts between individuals under 
the regulations prescribed by the powers actually occupying 
the territory in which they were a medium of exchange, no! 
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have they occupied any such position under the laws of the 
United States. 

The fourth and last defence sets up a tender of United 
States currency since the war. The plea of tender here is 
in bar of the action. It is not pleaded with a profert zz 
curia of the money. This omission is fatal. 17 Mass. 392 ; 
1 Fla. 319. 


The judgement is affirmed, with costs. 
« to] >] 








